
 

 

UNITED STATES DISTRICT COURT  

SOUTHERN DISTRICT OF NEW YORK  

SECURITIES INVESTOR PROTECTION 

CORPORATION,  

 Adv. Pro. No. 08-01789 (BRL) 

 Plaintiff,  

 SIPA LIQUIDATION 

v.   

 (Substantively Consolidated) 

BERNARD L. MADOFF INVESTMENT  

SECURITIES LLC,  

  

 Defendant.  

IRVING H. PICARD, Trustee for the Liquidation 

of Bernard L. Madoff Investment Securities LLC,

 

  

 Plaintiff, 12 Civ. 9408 (VM) 

  

v.  Adv. Pro. No. 12-02047 (BRL) 

 

 

Fairfield Greenwich Limited, Fairfield Greenwich 

(Bermuda) Ltd., Pacific West Health Medical 

Center Inc. Employees Retirement Trust, Harel 

Insurance Company Ltd., Martin and Shirley 

Bach Family Trust, Natalia Hatgis, Securities & 

Investment Company (SICO) Bahrain, Dawson 

Bypass Trust, St. Stephen’s School, Walter M. 

Noel, Jr., Jeffrey H. Tucker, Andrés Piedrahita, 

Lourdes Barreneche, Robert Blum, Cornelis 

Boele, Gregory Bowes, Vianney d’Hendecourt, 

Yanko della Schiava, Harold Greisman, 

Jacqueline Harary, David Horn, Richard 

Landsberger, Daniel E. Lipton, Julia Luongo, 

Mark McKeefry, Charles Murphy, Corina Noel 

Piedrahita, Maria Teresa Pulido Mendoza, 

Santiago Reyes, Andrew Smith, Philip Toub, and 

Amit Vijayvergiya, 

 

 

  

 Defendants. 

 

 

 

NOTICE OF FILING 
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PLEASE TAKE NOTICE THAT, pursuant to this Court’s Order, dated February 8, 2013, 

ECF No. 31, Irving H. Picard, as trustee for the substantively consolidated liquidation of the 

estate of Bernard L. Madoff Investment Securities LLC under the Securities Investor Protection 

Act, 15 U.S.C. §§ 78aaa et seq., and the estate of Bernard L. Madoff, individually, by and 

through his undersigned counsel, files herewith as Exhibits A–D the following documents, which 

were each originally filed in Picard v. Fairfield Greenwich Limited, et. al., No. 12-02047 (BRL) 

in the Bankruptcy Court for the Southern District of New York on November 29, 2011: 

Exhibit A: Complaint [ECF No. 1]; 

Exhibit B: Notice of Application for Enforcement of Automatic Stay and Issuance of 

Preliminary Injunction and Exhibit A attached thereto, [Proposed] Order 

Enforcing Automatic Stay and Issuing Preliminary Injunction [ECF No. 2]; 

 

Exhibit C: Memorandum of Law in Support of Trustee’s Application for Enforcement of 

Automatic Stay and Related Stay Orders and Issuance of Preliminary 

Injunction [ECF No. 3]; 

 

Exhibit D: Declaration of Jessie Morgan Gabriel in Support of Trustee's Application for 

Enforcement of Automatic Stay and Related Stay Orders and Issuance of 

Preliminary Injunction and Exhibits 1–32 attached thereto [ECF No. 4]. 

 

 

 

Date: February 19, 2013 /s/Mark A. Kornfeld               

Baker & Hostetler LLP 

45 Rockefeller Plaza 

New York, New York 10111 

Telephone: (212) 589-4200 

Facsimile: (212) 589-4201 

Mark A. Kornfeld 

Email: mkornfeld@bakerlaw.com 

 

Attorneys for Irving H. Picard, Trustee for the 

Substantively Consolidated SIPA Liquidation of 

Bernard L. Madoff Investment Securities LLC 

and the Estate of Bernard L. Madoff 
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Baker & Hostetler LLP
45 Rockefeller Plaza
New York, NY  10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201 

Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation of
Bernard L. Madoff Investment Securities LLC
and the Estate of Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
SECURITIES INVESTOR PROTECTION 
CORPORATION,

Adv. Pro. No. 08-01789 (BRL)
Plaintiff,

SIPA LIQUIDATION
v.

(Substantively Consolidated)
BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.
In re:

BERNARD L. MADOFF,

Debtor.
IRVING H. PICARD, Trustee for the Liquidation 
of Bernard L. Madoff Investment Securities LLC,

Adv. Pro. No. ________

Plaintiff,

v.

Fairfield Greenwich Limited, Fairfield 
Greenwich (Bermuda) Ltd., Pacific West Health 
Medical Center Inc. Employees Retirement 
Trust, Harel Insurance Company Ltd., Martin 
and Shirley Bach Family Trust, Natalia Hatgis, 
Securities & Investment Company (SICO) 
Bahrain, Dawson Bypass Trust, St. Stephen’s 
School, Walter M. Noel, Jr., Jeffrey H. Tucker, 
Andrés Piedrahita, Lourdes Barreneche, Robert 
Blum, Cornelis Boele, Gregory Bowes, Vianney 
d’Hendecourt, Yanko della Schiava, Harold 

COMPLAINT

12-02047-brl    Doc 1    Filed 11/29/12    Entered 11/29/12 20:20:11    Main Document    
  Pg 1 of 31

Case 1:12-cv-09408-VM   Document 40-1    Filed 02/19/13   Page 2 of 32



Greisman, Jacqueline Harary, David Horn, 
Richard Landsberger, Daniel E. Lipton, Julia 
Luongo, Mark McKeefry, Charles Murphy, 
Corina Noel Piedrahita, Maria Teresa Pulido 
Mendoza, Santiago Reyes, Andrew Smith, Philip 
Toub, and Amit Vijayvergiya,

Defendants.
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Irving H. Picard, as trustee (the “Trustee”) for the substantively consolidated liquidation 

of the business of Bernard L. Madoff Investment Securities LLC (“BLMIS”) under the Securities 

Investor Protection Act, 15 U.S.C. §§ 78aaa et seq. (“SIPA”), and the estate of Bernard L. 

Madoff, individually (“Madoff”), by and through the Trustee’s undersigned counsel, as and for 

his Complaint, alleges as follows:

NATURE OF THE ACTION

1. The Trustee commences this action to prevent the Defendants captioned above 

(the “Injunction Defendants”) from undermining this Court’s continuing jurisdiction over the 

estate of BLMIS.

2. Fairfield Sentry Limited (“Sentry”), Fairfield Sigma Limited (“Sigma”), Fairfield 

Lambda Limited (“Lambda”), Greenwich Sentry, L.P. (“GS”), and Greenwich Sentry Partners, 

L.P. (“GSP”) (collectively, the “FGG Funds”) were investment funds or limited partnerships 

founded by Walter Noel, Jeffrey Tucker, and Andres Piedrahita (the “Founders”), and managed 

by the Founders and a group of individuals and entities associated with Fairfield Greenwich 

Group (“FGG”).  FGG served as one of Madoff’s largest marketing and investor relations arms, 

significantly helping to grow and sustain the Ponzi scheme.  Collectively, the FGG Funds and 

individuals and entities related to the FGG Funds withdrew more than $3.2 billion from BLMIS 

during the six years prior to the Filing Date of December 11, 2008.  On May 18, 2009, the 

Trustee sued the FGG Funds for the return of this money in the Trustee’s Action, Picard v. 

Fairfield Sentry Limited, No. 09-01239 (Bankr. S.D.N.Y. filed May 18, 2009), and later filed an 
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2

amended complaint adding as defendants various FGG-related entities and individuals (the 

“Trustee’s FGG Defendants”)1 which managed the FGG Funds (“Amended Complaint”).

3. In July 2011, the Trustee finalized a settlement of his claims against Sentry, 

Sigma, and Lambda and later, in a separate agreement, finalized the settlement of his claims 

against GS and GSP.  Notably, however, the vast majority of the money transferred by BLMIS to 

the FGG Funds was no longer in their possession.  They had transferred large sums of that 

money in the form of payments of fees and redemptions to FGG related entities and individuals 

which managed and marketed the FGG Funds.   The Trustee’s Action accordingly continues 

against the Trustee’s FGG Defendants that remain, including the principals and entities 

responsible for managing the FGG Funds.

4. In addition, as part of the Trustee’s settlements, the FGG Funds assigned to the 

Trustee all of their claims against the FGG management entities and principals.  As part of the 

settlements, the Trustee and the FGG Funds entered into sharing agreements with respect to 

different types of claims, including against the FGG management entities and individuals, and 

subsequent transferees.  Under the sharing agreements, the Trustee is entitled to the first $200 

million recovered from the FGG management entities and individuals.  In addition, as part of the 

Trustee’s settlements with the FGG Funds, Sentry, GS, and GSP have allowed BLMIS customer 

                                                
1 The Trustee’s FGG Defendants are:  Fairfield Sentry Limited, Greenwich Sentry, L.P., Greenwich Sentry Partners, 
L.P., Fairfield Sigma Limited, Fairfield Lambda Limited, Chester Global Strategy Fund Limited, Chester Global 
Strategy Fund, Irongate Global Strategy Fund Limited, Fairfield Greenwich Fund (Luxembourg), Fairfield 
Investment Fund Limited, Fairfield Investors (Euro) Limited, Fairfield Investors (Swiss Franc) Limited, Fairfield 
Investors (Yen) Limited, Fairfield Investment Trust, FIF Advanced, Ltd., Sentry Select Limited, Stable Fund, 
Fairfield Greenwich Limited, Fairfield Greenwich (Bermuda), Ltd., Fairfield Greenwich Advisors LLC, Fairfield 
Greenwich GP, LLC, Fairfield Greenwich Partners, LLC, Fairfield Heathcliff Capital LLC, Fairfield International 
Managers, Inc., Fairfield Greenwich (UK) Limited, Greenwich Bermuda Limited, Chester Management Cayman 
Limited, Walter Noel, Jeffrey Tucker, Andrés Piedrahita, Mark McKeefry, Daniel Lipton, Amit Vijayvergiya, 
Gordon McKenzie, Richard Landsberger, Philip Toub, Charles Murphy, Robert Blum, Andrew Smith, Harold 
Greisman, Gregory Bowes, Corina Noel Piedrahita, Lourdes Barreneche, Cornelis Boele, Santiago Reyes, and 
Jacqueline Harary (the individuals herein are later defined as the “FG Individual Defendants”).
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claims totaling nearly $270 million.  With those allowed customer claims, the Trustee has 

already distributed approximately $100 million to Sentry, GS and GSP and will share in the 

Trustee’s recoveries in ongoing litigations, including specifically claims against the Trustee’s 

FGG Defendants.

5. Former investors in certain FGG Funds brought putative class actions against a 

number of FGG entities and principals, which were consolidated in a single putative class action  

(the “Anwar Action”).  Anwar v. Fairfield Greenwich Ltd., No. 09-00118 (S.D.N.Y. filed Jan. 7, 

2009) (as subsequently consolidated).  On November 6, 2012, the “Representative Plaintiffs” in 

the Anwar Action2 filed a motion to approve the Settlement with Fairfield Greenwich Limited 

and Fairfield Greenwich (Bermuda) Ltd.,3 for themselves and on behalf of a proposed 

“Settlement Class.”  The “Settlement Class” is defined in the settlement agreement entered into 

by the FGG Settling Defendants, with various exclusions, as “all Persons who were Beneficial 

Owners of shares or limited partnership interests in the Funds as of December 10, 2008 … and 

who suffered a Net Loss of principal invested in the Funds….” The Settlement contemplates an 

initial settlement amount of more than $50 million—money that appears to come from the same 

limited pool of funds sought by the Trustee in his action and which was largely obtained from 

initial and subsequent transfers from BLMIS.

                                                
2 The Representative Plaintiffs are the following “Injunction Defendants” herein:  Pacific West Health Medical 
Center Employees Retirement Trust, Harel Insurance Company Ltd., Martin and Shirley Bach Family Trust, Natalia 
Hatgis, Securities & Investment Company (SICO) Bahrain, Dawson Bypass Trust, and St. Stephen’s School.

3 Under the Settlement, the settling defendants are defined only as Fairfield Greenwich (Bermuda) Ltd. and Fairfield 
Greenwich Limited (hereinafter the “Settling Defendants”).  Walter M. Noel, Jr., Jeffrey H. Tucker, Andrés 
Piedrahita, Lourdes Barreneche, Robert Blum, Cornelis Boele, Gregory Bowes, Vianney d’Hendecourt, Yanko della 
Schiava, Harold Greisman, Jacqueline Harary, David Horn, Richard Landsberger, Daniel E. Lipton, Julia Luongo, 
Mark McKeefry, Charles Murphy, Corina Noel Piedrahita, Maria Teresa Pulido Mendoza, Santiago Reyes, Andrew 
Smith, Philip Toub, and Amit Vijayvergiya are defined in the Settlement as FG Individual Defendants (hereinafter 
the “FG Individual Defendants”). The FG Individual Defendants are funding the Settlement and with the FGG 
Settling Defendants are receiving full releases (collectively hereinafter, the FG Individual Defendants and FGG 
Settling Defendants, hereinafter the “Anwar Released Defendants”).
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6. Indeed, the Settlement documents themselves expressly and repeatedly refer to 

the limited resources of the Anwar Released Defendants, strongly suggesting that any money 

paid to the proposed Settlement Class—consisting of investors in the FGG Funds, not BLMIS 

customers—will substantially deplete the amount of money available to the Trustee for 

distribution to customers.

7. In addition, the Trustee holds not only the claims of the BLMIS estate and its 

customers and other creditors, and all claims that are duplicative and derivative of those claims, 

but also holds as an assignee, the FGG Funds’ direct claims against the “Anwar Released 

Defendants,” all of whom are Injunction Defendants here, including for duties owed only to the 

FGG Funds.  As such, not only does the Trustee have standing to bring these claims, the interest 

in these specific claims was part of the bargained-for exchange in the settlements approved by 

this Court, as well as the court in the British Virgin Islands overseeing the liquidation of Sentry, 

Sigma, and Lambda (the “BVI Court”).  If allowed to proceed, the proposed Settlement will 

reduce the value of the Trustee’s settlements, substantially deplete the limited assets of the 

Anwar Released Defendants, and thwart the Trustee’s efforts to recover funds for equitable 

distribution to the victims of the Ponzi scheme.

8. The Representative Plaintiffs and the proposed Settlement Class members, who 

already stand to benefit from the nearly $270 million in allowed claims stemming from Trustee’s 

settlements with the FGG Funds as well as the proceeds to be shared from litigation claims as 

provided for in the Trustee’s settlement with the FGG Funds, will be permitted to recover outside 

of the claims process to the detriment of other BLMIS customers, as well as diminish the value 

of the court-approved settlements with the FGG Funds.  Simply put, the Representative 

Plaintiffs, for themselves and on behalf of the proposed Settlement Class, are attempting to skim 
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5

the remaining assets from the pool of funds which are the subject of the Trustee’s litigations, 

while simultaneously obtaining the benefit of the FGG Funds’ allowed claims and recoveries 

from the shared litigation claims.  They know full well that their Settlement may be subject to the 

automatic stay and related injunction, having agreed that the Trustee could so move.

9. Finally, the proposed Settlement as submitted in the Anwar Action appears to set 

aside a limited amount of funds for the Trustee’s and other claims.  But such limited funds do not 

come close to the amount the Trustee seeks to recover.  At the same time, the Settlement 

purports to enjoin any person from bringing any claims related to the claims in the Anwar Action 

against the Anwar Released Defendants.  The Proposed Order thus would purport to enjoin the 

Trustee’s Action against the Anwar Released Defendants.  Such interference with this Court’s 

jurisdiction and its administration of the distribution of BLMIS assets cannot be countenanced by 

this Court.

10. The Settlement is scheduled to be heard for preliminary approval on November 

30, 2012, with a proposed mailing of notice deadline of December 18, 2012, and a final hearing 

on March 20, 2013, or thereafter.

THE DEFENDANTS

11. Defendant Fairfield Greenwich Limited is a Cayman Islands limited liability 

company registered to do business in the state of New York.  Fairfield Greenwich Limited served 

as the investment manager to Sentry from 1999 to 2003, and general partner for GS from 1999 to 

2003 and for GSP for half of 2003. For its role as investment manager to Sentry and general 

partner to GS and GSP, Fairfield Greenwich Limited received fees in excess of $435 million.  On 

information and belief, in order to pay these fees, Sentry, GS, and GSP withdrew funds from 

their BLMIS accounts and then transferred the funds to Fairfield Greenwich Limited. 
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6

12. Defendant Fairfield Greenwich (Bermuda) Ltd. is an SEC-registered, exempted 

corporation organized under the laws of Bermuda. From 2003 until December 11, 2008, Fairfield 

Greenwich (Bermuda) Ltd. served as the investment manager to Sentry, Sigma, and Lambda. 

Until 2007, Fairfield Greenwich (Bermuda) Ltd. was a wholly-owned subsidiary of Fairfield 

Greenwich Limited.  In 2007, ownership was transferred to Fairfield Greenwich Limited’s 

shareholders, of which the Founders held an almost 65% interest. For its role as investment 

manager to Sentry, Sigma, and Lambda, Fairfield Greenwich (Bermuda) Ltd. received fees in 

excess of $750 million. On information and belief, in order to pay these fees, Sentry withdrew 

funds from its BLMIS accounts and then transferred the funds to Fairfield Greenwich (Bermuda) 

Ltd. 

13. Defendant Pacific West Health Medical Center Inc. Employees Retirement Trust, 

located in Los Angeles, California, was an investor in Sentry. 

14. Defendant Harel Insurance Company, Ltd. is an Israeli company that invested in 

Sentry.

15. Defendant Martin and Shirley Bach Family Trust is an Arizona family trust that 

was a limited partner of GS.

16. Defendant Natalia Hatgis is an individual residing in New York who was a 

limited partner of GSP.

17. Defendant Securities & Investment Company (SICO) Bahrain is a Bahraini 

institution that invested in Sentry.

18. Defendant Dawson Bypass Trust is a Nevada trust that was a limited partner of 

GS.
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7

19. Defendant St. Stephen's School is a co-educational, nondenominational boarding 

and day school incorporated in Connecticut and located in Rome, Italy that invested in Sigma.

20. Defendant Walter M. Noel, Jr. is a Founder of FGG, and a resident of Connecticut 

and New York.  Noel sat on FGG’s Board of Directors, served as a director of Sentry and Sigma, 

was an indirect shareholder and director of Fairfield Greenwich (Bermuda) Ltd., a general 

partner to GS from 1992 to 1998, and an investor in GS.  Defendant Noel also filed a BLMIS 

customer claim. 

21. Defendant Jeffrey H. Tucker is a Founder of FGG, sat on its board of directors.  

He served as director of Fairfield Greenwich (Bermuda) Ltd. and as a principal of Fairfield 

Greenwich Limited, and was an indirect shareholder of both entities. He also served as general 

partner of GS from 1992 to 1998.  Tucker is a resident of New York, New York and filed a 

BLMIS customer claim. 

22. Defendant Andrés Piedrahita is a Colombian citizen and a resident of New York, 

London, and Madrid. Piedrahita is a Founder of FGG, and is also married to Walter Noel’s 

daughter, Defendant Corina Noel Piedrahita.  Piedrahita served as a member of FGG’s Board of 

Directors and Chairman of its Executive Committee.  Additionally, he served as Director and 

President of Fairfield Greenwich (Bermuda) Ltd. and owned, directly or indirectly, between 10% 

and 25% of Fairfield Greenwich (Bermuda) Ltd. 

23. Defendant Lourdes Barreneche was a partner of FGG based in its New York 

office.  Barreneche worked in FGG’s Business Development Group where she was responsible 

for FGG’s international marketing and sales efforts in Latin America, Spain, Portugal, and 

Switzerland.  
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8

24. Defendant Robert Blum served as a Managing Partner at FGG and the Chief 

Operating Officer of Fairfield Greenwich (Bermuda) Ltd. and Fairfield Greenwich Advisors.  He 

was based in FGG’s New York office prior to his resignation in 2005.  Because his partnership 

had vested, Blum continued receiving partnership distributions through 2010. Defendant Blum 

also filed a BLMIS customer claim. 

25. Defendant Cornelis Boele was a partner of FGG based in its New York office.  

Boele worked for FGG’s Business Development Group, where he was responsible for 

international marketing and sales efforts in Belgium, the Netherlands, Luxembourg, and through 

Europe.

26. Defendant Gregory Bowes was a partner in FGG’s New York office and served 

on FGG’s Executive Committee.  Bowes resigned from his FGG position in 2003, but because 

his partnership had already vested, he continued to receive distributions through at least 2008.   

27. Defendant Vianney d’Hendecourt was a partner in FGG.  D’Hendecourt is based 

in FGG’s London office.

28. Defendant Yanko della Schiava was a partner in FGG and is Noel’s son-in-law.

29. Defendant Harold Greisman was a partner in FGG.  He served as FGG’s Chief 

Investment Officer and sat on the Executive Committee.  He was based in FGG’s New York and 

London offices.

30. Defendant Jacqueline Harary was a partner in FGG.  She was involved in FGG’s 

marketing efforts, focusing on Latin America.

31. Defendant David Horn was a partner in FGG and was based in the New York 

office.
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32. Defendant Richard Landsberger was a partner in FGG’s and a member of its 

Executive Committee.  Landsberger was based in FGG’s London office.

33. Defendant Daniel E. Lipton served FGG’s Chief Financial Officer and was a 

partner.  He is based in FGG’s New York office and is a resident of New York City.

34. Defendant Julia Luongo was a partner in FGG and was based in the New York 

office.  

35. Defendant Mark McKeefry is a partner in FGG and served on its Executive 

Committee.  He is also FGG’s Chief Legal Officer.

36. Defendant Charles Murphy was an FGG partner and worked out of the New York 

office.  He was a member of the Executive Committee and was responsible for strategy and 

capital markets business.

37. Defendant Corina Noel Piedrahita served as a partner in FGG, as well as Head of 

Client Services and Investor Relations.  She is Noel’s daughter and is married to Andrés 

Piedrahita.

38. Defendant Maria Teresa Pulido Mendoza was a partner in FGG and served as 

Head of Global Sales.

39. Defendant Santiago Reyes was a partner in FGG.  He headed FGG’s Miami office 

and marketed FGG’s offshore funds worldwide.

40. Defendant Andrew Smith was a partner in FGG and a member of the Executive 

Committee.  He worked in the Investment Group, but left FGG in 2009.

41. Defendant Philip Toub was an FGG partner and member of the Executive 

Committee.  He is also Noel’s son-in-law.

12-02047-brl    Doc 1    Filed 11/29/12    Entered 11/29/12 20:20:11    Main Document    
  Pg 11 of 31

Case 1:12-cv-09408-VM   Document 40-1    Filed 02/19/13   Page 12 of 32



10

42. Defendant Amit Vijayvergiya was a partner in FGG and served as the FGG’s 

Chief Risk Officer.  Vijayvergiya resides in Bermuda and New York City, and worked primarily 

out of FGG’s Bermuda office.

JURISDICTION AND VENUE

43. This is an adversary proceeding brought in this Court—the Court in which the 

main underlying SIPA proceeding, No. 08-01789 (BRL) (substantively consolidated), is pending.  

The SIPA proceeding is a combined proceeding with the Securities and Exchange Commission 

(the “SEC”) and was originally brought in the United States District Court for the Southern 

District of New York as Securities Exchange Commission v. Bernard L. Madoff Investment 

Securities LLC et al., No. 08 CV 10791, (S.D.N.Y. filed Dec. 11, 2008) (“District Court Action”) 

prior to its removal to this Court.  This Court has jurisdiction over this adversary proceeding 

under 28 U.S.C. § 1334(b) and sections 78eee(b)(2)(A) and (b)(4) of SIPA.

44. An action for a declaratory and injunctive relief is properly commenced as an 

adversary proceeding pursuant to Rules 7001(2), 7001(7), and 7001(9) of the Federal Rules of 

Bankruptcy Procedure.

45. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (O).

46. Venue in this district is proper under 28 U.S.C. § 1409.

47. This Court has personal jurisdiction over the Defendants pursuant to Federal Rule 

of Bankruptcy Procedure 7004(f). 

BACKGROUND, THE TRUSTEE, AND STANDING

48. On December 11, 2008 (the “Filing Date”), Madoff was arrested by federal agents 

and criminally charged with a multi-billion dollar securities fraud scheme in violation of 15 

U.S.C. §§ 78j(b), 78ff, and 17 C.F.R. 240.10b-5 in the district court, captioned United States v. 

Madoff, No. 08-2735.  Contemporaneously, the SEC filed a complaint in the district court 
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11

against, among others, Madoff and BLMIS.  (District Court Action, ECF No. 1.)  The SEC 

complaint alleged that Madoff and BLMIS engaged in fraud through the investment advisor 

activities of BLMIS.  On March 10, 2009, the criminal case was transferred to Judge Denny Chin 

in the district court and was assigned a new docket number, No. 09 CR 213 (DC).  

49. On December 15, 2008, pursuant to section 78eee(a)(4)(A) of SIPA, the SEC 

consented to a combination of its own action with an application of the Securities Investor 

Protection Corporation (“SIPC”).  (District Court Action, ECF No. 5.)  Contemporaneously, 

pursuant to section 78eee(a)(4)(B) of SIPA, SIPC filed an application in the district court 

alleging, inter alia, that BLMIS was not able to meet its obligations to securities customers as 

they came due and, accordingly, its customers needed the protections afforded by SIPA.  (Id.)

50. Also on December 15, 2008, the district court granted the SIPC application and 

entered an order, which was consented to by BLMIS (the “December 15, 2008 Stay Order”).  

(District Court Action, ECF No. 4.)  This order, in part: (i) appointed the Trustee for the 

liquidation of the business of BLMIS pursuant to section 78eee(b)(3) of SIPA; (ii) appointed 

Baker & Hostetler LLP as counsel to the Trustee pursuant to section 78eee(b)(3) of SIPA; and 

(iii) removed the case to this Court pursuant to section 78eee(b)(4) of SIPA.

51. The December 15, 2008 Stay Order also declared that “all persons and entities are 

stayed, enjoined and restrained from directly or indirectly . . . interfering with any assets or 

property owned, controlled or in the possession of [BLMIS].”  (Id. ¶ IV (reinforcing automatic 

stay); see also Order on Consent Imposing Preliminary Injunction, Freezing Assets and Granting 

Other Relief Against Defendants, Dec. 18, 2008, District Court Action, ECF No. 8 ¶ IX (“no 

creditor or claimant against [BLMIS], or any person acting on behalf of such creditor or 

claimant, shall take any action to interfere with the control, possession or management of the 
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assets subject to the receivership.”); Partial Judgment on Consent Imposing Permanent 

Injunction and Continuing Other Relief, Feb. 9, 2009, District Court Action, ECF No. 18 ¶ IV 

(incorporating and making the December 18, 2008 Stay Order permanent).)  (These orders are 

collectively referred to as the “Stay Orders.”)

52. By orders dated December 23, 2008 and February 4, 2009, respectively, this 

Court approved the Trustee’s bond and found that the Trustee was a disinterested person.  (Sec. 

Inv. Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC, No. 08-01789 (BRL), (Bankr. S.D.N.Y.) 

ECF Nos. 11, 69.)  Accordingly, the Trustee is duly qualified to serve and act on behalf of the 

estate of BLMIS.

53. On March 12, 2009, Madoff pled guilty to an 11-count criminal information.  At 

the Plea Hearing, Madoff admitted that he “operated a Ponzi scheme through the investment 

advisory side of [BLMIS].”  (Plea Hr’g Tr. at 23:14–17, United States v. Madoff, No. 09 CR 213 

(DC) (S.D.N.Y. Mar. 12, 2009) (the “Criminal Action”), ECF No. 57.)

54. On April 13, 2009, an involuntary bankruptcy petition was filed against Madoff in 

this Court, In re Bernard L. Madoff, 09-11893 (BRL) (Bankr. S.D.N.Y. filed Apr. 13, 2009) (the 

“Involuntary Proceeding”), and on June 9, 2009, this Court entered an order substantively 

consolidating the Chapter 7 estate of Madoff into the SIPA Proceeding.  (Involuntary 

Proceeding, ECF No. 28.)

55. Appointed under SIPA, the Trustee is charged with recovering and distributing 

customer property to BLMIS’s customers, assessing claims, and liquidating any other assets of 

the firm for the benefit of the estate and its creditors.  Consistent with his duties, the Trustee is 

marshalling BLMIS’s assets, and is well underway in that process.
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56. The assets recovered, however, will not be sufficient to reimburse the customers 

of BLMIS for the billions of dollars that they invested with BLMIS over the years.  

Consequently, the Trustee must use his authority under SIPA and the Bankruptcy Code to pursue 

recovery from, among others, those who enabled the Ponzi scheme to operate.  Absent these 

recovery actions, the Trustee will be unable to satisfy the claims described in subparagraphs (A) 

through (D) of 15 U.S.C. § 78fff-2(c)(1).

57. Pursuant to section 78fff-1(a) of SIPA, the Trustee has the general powers of a 

bankruptcy trustee in a case under the Bankruptcy Code.  Chapters 1, 3, 5, and subchapters I and 

II of chapter 7 of the Bankruptcy Code are applicable to this case, to the extent consistent with 

SIPA.

58. In addition to the powers of bankruptcy trustee, the Trustee has broader powers 

granted by SIPA pursuant to 15 U.S.C. §§ 78aaa et seq.

59. The Trustee is a real party in interest and has standing to bring these claims 

pursuant to 15 U.S.C. § 78fff-1 and the Bankruptcy Code, including sections 323(b) and 

704(a)(1), because, among other reasons:

a. The FGG Settlement seeks the same funds as the Trustee, which will 

diminish the amount of recovery for BLMIS customers, and affects the distribution of 

customer property and the orderly administration of the estate.

b. Customers with allowed customer claims will be injured in the absence of 

the Trustee’s filing of this Complaint.

c. The Trustee will not be able to fully satisfy all claims.

THE COURT-ORDERED CLAIMS ADMINISTRATION PROCESS

60. The Bankruptcy Court entered a Claims Procedures Order to implement a 

customer claims process under SIPA, which required, inter alia, that certain notices be given.  
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(Order dated December 23, 2008, Adv. Pro. No. 08-1789 (Bankr. S.D.N.Y. Dec. 23, 2008), ECF 

No. 12.)  More than 16,000 potential customer, general creditor, and broker-dealer claimants, 

including Sentry, GS, and GSP, were included in the mailing of the notice.  The Trustee 

published the notice in all editions of The New York Times, The Wall Street Journal, The 

Financial Times, USA Today, Jerusalem Post, and Ye-diot Achronot and posted claim forms and 

claims filing instructions on the Trustee’s website (“Trustee Website”), and the website of SIPC.

61. Under the Claims Procedure Order, claimants were directed to mail their claims to 

the Trustee.  All customers and creditors were notified of the mandatory statutory bar date for the 

filing of claims under section 78fff-2(a)(3) of SIPA, which was July 2, 2009 (the “Bar Date”).  

The Trustee also provided several reminder notices.  By the Bar Date, the Trustee had received 

16,239 customer claims.  

62. Claims were filed by each of the FGG Funds, as well as a number of entities and 

individuals that are defendants in both the Trustee’s Action and the Anwar Action, including 

Fairfield Greenwich (Bermuda) Ltd., Walter Noel, Jeffrey Tucker, Robert Blum, and Jacqueline 

Harary.

63. On June 28, 2011, the Court held that indirect investors in BLMIS, who had 

invested in investment funds such as the FGG Funds, were not “customers” of BLMIS entitled to 

SIPA protection.  Sec. Inv. Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC (In re Madoff), 454 

B.R. 285 (Bankr. S.D.N.Y. 2011) (the “Customers Decision”).  The Court recognized that SIPA 

§ 78lll(2) limits the definition of “customers” to parties directly holding an investment account 

with BLMIS.  Id. at 294–95.  The District Court affirmed this Court’s decision, see Aozora Bank 

Ltd. v. Securities Investor Protection Corp. (In re Aozora Bank Ltd.), 480 B.R. 117 (S.D.N.Y. 

2012) (J. Cote), and the district court’s decision is currently on appeal to the Second Circuit.  The 
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Trustee has issued notices of denial of the SIPA Claims filed by Sigma, Lambda, Fairfield 

Greenwich (Bermuda) Ltd., Walter Noel, Jeffrey Tucker, Robert Blum, and Jacqueline Harary 

on the basis that they are not customers of BLMIS within the meaning of 15 U.S.C. § 78lll(2).

64. As part of the settlement between Sentry and the Trustee, Sentry received an 

allowed claim of $230,000,000.  Additionally, under the Trustee’s settlement agreements with 

GS and GSP, GS has an allowed claim of $35,000,000, and GSP has an allowed customer claim 

in the amount of $2,011,304.  

THE NET EQUITY DECISION

65. In a SIPA liquidation, customers share pro rata in customer property to the extent 

of their net equity, as defined in section 78lll(11) of SIPA.  SIPC advances funds to the trustee 

for a customer with a valid net equity claim, up to the amount of their net equity, if their ratable 

share of customer property is insufficient to make them whole.  Such advances are capped at 

$500,000 per customer.

66. The Trustee determined each customer’s “net equity” by crediting the amount of 

cash deposited by the customer into their BLMIS account, less any amounts withdrawn from 

their BLMIS customer account, otherwise known as the “Net Investment Method.”  After certain 

claimants objected to the Trustee’s interpretation of net equity, the Trustee moved for a briefing 

schedule and hearing on the matter.  On March 1, 2010, this Court issued its decision on the net 

equity issue, approving the Trustee’s method of determining net equity (the “Net Equity 

Decision”).  

67. On March 8, 2010, the Court issued an order approving the Trustee’s Net Equity 

calculation (“Net Equity Order”) and certified an appeal of the Net Equity Order directly to the 

United States Court of Appeals for the Second Circuit.  
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68. On August 16, 2011, the Second Circuit affirmed the Net Equity Decision.  In re 

Bernard L. Madoff Inv. Sec. LLC, 654 F.3d 229 (2d Cir. 2011).  On June 25, 2012, the United 

States Supreme Court denied certiorari review of the Second Circuit’s affirmance of the Net 

Equity Decision.  Velvel v. Picard, 133 S. Ct. 25 (U.S. 2012); Ryan v. Picard, 133 S. Ct. 24 (U.S. 

2012).

THE TRUSTEE’S ACTION

69. On May 18, 2009, the Trustee commenced the Trustee’s Action against Sentry, 

GS, and GSP.  Picard v. Fairfield Sentry Limited, No. 09-01239 (Bankr. S.D.N.Y. filed May 18, 

2009).  On July 20, 2010, the Trustee filed the Amended Complaint and added as defendants 

Sigma, Lambda, certain FGG principals, and numerous FGG entities affiliated with the funds.  

Through the Amended Complaint, the Trustee seeks to recover, for equitable distribution to 

BLMIS customers with allowed claims, property of the BLMIS estate in excess of $3.2 billion.  

This figure includes claims against Fairfield Greenwich (Bermuda) Ltd. (“FGB”) for over $950 

million, against Fairfield Greenwich Limited (“FGL”) for over $500 million, and claims against 

the Founders for over $500 million.

Claims Against the Trustee’s FGG Defendants

70. The Trustee’s FGG Defendants served as one of Madoff’s “largest marketing and 

investor relations arms” and actively participated in and “substantially aided, enabled and helped 

sustain” the Ponzi scheme.  As asserted in the Trustee’s Action, the Trustee’s FGG Defendants 

“had actual or constructive knowledge of Madoff’s fraud,” and reaped hundreds of millions of 

dollars in as a result of that relationship.  Further, the Trustee asserts all of the money 

purportedly “earned” as management and performance fees based on the fictitious returns of the 

FGG Funds is stolen money which must be returned to the Trustee for equitable distribution.
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71. The Trustee is still in the process of investigating the transactions between the 

Trustee’s FGG Defendants and BLMIS.  However, based on his investigation to date, the Trustee 

has alleged that a significant portion, if not all, of the distributions and other payments made to 

the Trustee’s FGG Defendants were made with funds originally withdrawn from Sentry’s, GS’s, 

and GSP’s accounts at BLMIS and, therefore, constitute property of the estate.

72. By December 11, 2008, the Founders (who are among those individuals funding 

the Settlement) had only a few million dollars still invested with Madoff—the defendants 

retained all other money they had unjustly collected and have kept millions of dollars in stolen 

property that belongs to the estate.  

73. The Trustee is seeking from the Trustee’s FGG Defendants the return of BLMIS 

estate property under SIPA §§ 78fff(b) and 78fff-2(c)(3), sections 105(a), 502(d), 542, 544, 

548(a), 550(a), and 551 of the Bankruptcy Code, the New York Fraudulent Conveyance Act 

(N.Y. Debt. & Cred. § 270 et seq.), and other applicable law.  The Trustee’s Action raises claims 

for turnover, accounting, preferences, fraudulent conveyances, unjust enrichment, conversion, 

money had and received, aiding and abetting fraud, aiding and abetting breach of fiduciary duty, 

consequential and punitive damages, and objection to customer claims filed by certain 

defendants.  The Trustee intends to drop his claim for turnover when he seeks leave to amend his 

complaint against the Trustee’s FGG Defendants.

The Trustee’s Settlement with the FGG Funds

74. The Trustee reached a partial resolution of the Trustee’s Action through 

settlements of his claims against each of the FGG Funds.  On May 9, 2011, the Trustee moved 

this Court to approve a settlement with Sentry, Sigma, and Lambda, followed by a motion 

seeking a similar order with regard to a settlement with GS and GSP on May 18, 2011.  
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75. In general, these settlements consisted of:  (i) cash payments to the Trustee; (ii) 

allowed claims in the BLMIS liquidation proceeding for Sentry, GS, and GSP; (iii) an 

assignment to the Trustee of Sentry’s, GS’s and GSP’s claims against the FGG management 

entities and principals; and (iv) a sharing agreement for the division of future recoveries by the 

Trustee and/or Sentry, GS, and GSP resulting from actions against subsequent transferees, the 

funds’ service providers, as well as the assigned claims against the FGG management entities 

and principals.

76. In particular, the Sentry, Sigma, and Lambda settlement approved by this Court 

provides that the Trustee shall be entitled to the first $200 million of any recoveries against the 

FGG management individuals and entities.  Any recovery in excess of $200 million is shared 

with the Sentry liquidator for the benefit of the Sentry shareholders on an 85% - 15% basis.  

Similarly, the Sentry liquidator is entitled to the first $300 million of any recoveries against the 

FGG Funds’ administrators and/or auditors, with any excess shared with the Trustee on an 85% -

15% basis.  The GS and GSP settlements approved by this Court also used a threshold of the first 

$200 million of recoveries from claims against the FGG management entities and individuals.

77. Consequently, if the proposed Settlement Class members, who are the ultimate 

beneficiaries of the Trustee’s settlement with Sentry, GS and GSP, are permitted to proceed with 

the Settlement, they will be able to keep their benefits from the Trustee’s settlement but, at the 

same time, in view of the Anwar Released Defendants’ limited assets—lessen the consideration 

paid to the Trustee in the Sentry, GS and GSP settlement by preventing him from recovering the 

first $200 million in recoveries from the FGG management entities and individuals.

78. The Trustee’s settlements with the FGG Funds account for only a fraction of the 

$3.2 billion the Trustee is seeking in his adversary proceeding.  Thus, a material part of the 
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consideration paid to the Trustee in settlement of his claims against the FGG Funds was the 

assignment of all the FGG Funds’ claims against the FGG management entities and individuals.  

(All of the Trustee’s FGG Defendants are also defendants in the Anwar Action, with two 

exceptions—Fairfield Investment Managers, Inc. and Brian Francouer, who are not defendants in 

the Anwar Action.)

79. Like the claims in the Anwar Action, the assigned claims seek to reclaim the fees 

and profits earned by certain of the Trustee’s FGG Defendants as a result of their relationship 

with BLMIS.  They include causes of action for, inter alia, breach of fiduciary duty, unjust 

enrichment, constructive trust, and mutual mistake—all of which are also claims in the Anwar

Action.  As a result, the Trustee now holds claims that mirror the claims brought in the Anwar

Action.

80. This Court entered an order approving the settlement with Sentry, Sigma, and 

Lambda and overruling the few objections filed by entities not related to these proceedings on 

June 7, 2011.   The BVI Court overseeing the Sentry, Sigma, and Lambda liquidation 

proceedings then approved the settlements.

81. Thereafter, on July 8, 2011, this Court entered an order approving the settlement 

agreement between the Trustee and GS and GSP.  The order acknowledged that objections filed 

by eight Anwar Action plaintiffs, including three of the Representative Plaintiffs, were 

withdrawn after an amendment to the settlement agreement that addressed their concern 

regarding the prosecution of claims owned by the debtor funds.  The final, approved settlement 

agreements with GS and GSP state explicitly that the settlements are:

without prejudice to the right of the Trustee to seek an injunction against 
prosecution by [the fund’s] present and former limited partners and holders of any 
limited partner interest in [the fund] of Direct LP Claims against Management in 
connection with any future settlement of claims against Management and without 
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prejudice to the right of such [fund] limited partners to oppose any such 
injunction that may be sought by the Trustee.

82. The orders approving the settlements contain similar language and indicates that 

the Bankruptcy Court “retain[s] jurisdiction to hear and determine all matters arising from or 

related to this Order.”

83. As a result of the settlements, Sentry has an allowed claim for $230 million, GS 

has an allowed claim for $35 million, and GSP has an allowed claim for $2 million.  In 

connection with these allowed claims, the FGG Funds have already participated in and received 

distributions totaling approximately $100 million from the Trustee in the SIPA Proceeding.  As 

this Court noted in approving the settlements, the investors in the Trustee’s FGG Funds are the 

beneficiaries of these distributions.  The Trustee is continuing with his litigation against the 

remaining Trustee’s FGG Defendants to recover property for equitable distribution in accordance 

with SIPA.

84. On April 2, 2012, certain of the remaining non-settling defendants moved to 

withdraw the reference to the bankruptcy court.  The district court partially granted the motions 

only as they related to certain legal issues common to a majority of adversary proceedings 

commenced by the Trustee.  Sec. Investor Prot. Corp. v. Bernard L. Madoff Inv. Sec. Inc. (In re 

Bernard L. Madoff Inv. Sec. Inc.), No. 12-0115 (S.D.N.Y. filed Apr. 13, 2012).  Those common 

issues are still pending before Judge Rakoff.  The rest of the case remains before this Court.  

Under the current schedule, the remaining FGG Defendants’ deadline to respond to the 

complaint in Bankruptcy Court is January 18, 2013, and the pretrial conference is set for 

February 26, 2013.
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THE ANWAR ACTION AND SETTLEMENT

85. Shortly before the Trustee’s action was initiated, former investors in the FGG 

Funds brought actions against the Anwar Released Defendants, as well as other third parties that 

provided services to the FGG Funds.  With a few exceptions, the Anwar Released Defendants 

are the same defendants as in the Trustee’s Action.  The only Anwar Released Defendants that 

are not also Trustee’s FGG Defendants are:  Fairfield Greenwich Group (a non-entity trade 

name), Fairfield Risk Services Ltd., Vianney d’Hendecourt, Yanko della Schiava, David Horn, 

Julia Luongo, and Maria Teresa Pulido Mendoza. 

86. The Anwar Released Defendants have recently reached the Settlement with the 

Representative Plaintiffs.  However, the Anwar court has not certified any class, nor has it 

approved the Settlement.  Under the Representative Plaintiffs’ motion, a preliminary approval 

hearing is set for November 30, 2012 and class notice’s to be issued by December 18, 2012, with 

a final fairness hearing set for March 20, 2013. 

Allegations and Procedural History

87. On April 29, 2009, the Anwar Named Plaintiffs filed the first Consolidated 

Amended Complaint, followed by a Second Consolidated Amended Complaint (the “SCAC”) on 

September 29, 2009.  (The Anwar Named Plaintiffs are set forth in the SCAC.)  The allegations 

in the SCAC mirror those in the Trustee’s Amended Complaint.  The Anwar Named Plaintiffs 

allege that the Anwar Released Defendants and the other named defendants knew or should have 

known of Madoff’s fraud and are, therefore, responsible for investor’s losses.

88. As against the Anwar Released Defendants, the Anwar Named Plaintiffs allege 

fraud, violations of section 10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”); 

and Securities and Exchange Commission (“SEC”) Rule 10b-5, 17 C.F.R., § 240, 10b-5; and 
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Section 20(a) of the Exchange Act; negligent misrepresentation, gross negligence, breach of 

fiduciary duty, third-party beneficiary breach of contract, mutual mistake, and unjust enrichment.

89. Among other relief, the Anwar Named Plaintiffs seek the imposition of a 

constructive trust, damages, disgorgement and restitution of all earnings, profits, compensation 

and benefits.

90. The defendants in the Anwar Action filed motions to dismiss the SCAC on or 

about December 22, 2009.  On July 29, 2010, the District Court issued its first decision related to 

the motions to dismiss, which it referred to as “Anwar I,” and rejected the Anwar defendants’ 

argument that all of the Anwar Named Plaintiffs’ common law claims, except fraud, were 

preempted by New York State’s Martin Act.  Anwar v. Fairfield Greenwich Ltd., 728 F.Supp.2d 

354, 371 (S.D.N.Y. 2010).  On August 18, 2010, the District Court issued an opinion, entitled 

“Anwar II,” granting in part and denying in part the Anwar defendants’ remaining arguments to 

dismiss the SCAC.  Anwar v. Fairfield Greenwich Ltd., 728 F.Supp.2d 372, 462 (S.D.N.Y. 

2010).

91. Following the court’s decision, on or about October 1, 2010, the Anwar 

defendants answered the SCAC.  The Representative Plaintiffs then moved the court on January 

11, 2012, to certify a class pursuant to Rule 23.  The motion to certify remains pending.  

The Settlement

92. On November 6, 2012, the Representative Plaintiffs filed a motion to approve the 

Settlement.  The Settlement seeks to resolve all claims by the proposed Settlement Class in 

exchange for a payment to the Anwar Released Plaintiffs of up to $80,250,000. 

93. In particular, the Settlement provides that two FGG management entities—FGL 

and FGB—will pay an initial settlement amount of $50,250,000 using funds provided to them by 

FG Individual Defendants.  FGL and FGB will place an additional $30,000,000 in escrow.
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94. The escrow amount will also be paid to the class less any amounts the Anwar 

Released Defendants pay in settlement of other claims against them.  Any net funds from the 

Settlement payment and the remaining amount will be distributed to class members in proportion 

to the amount of their net loss from investing in Sentry, Sigma, GS, and GSP.

95. The Settlement funds, which should otherwise be available to satisfy the Trustee’s 

claims, are also being used to pay the administrative costs of the Settlement and fees and 

expenses of the Representative Plaintiffs’ counsel up to 25% of the total Settlement amount. 

96. The Trustee believes that the monies used by the FG Individual Defendants to 

fund the Settlements are coming from the same limited pool of funds that would be used to pay 

the Trustee—funds which largely, if not solely, originated from BLMIS.  As the Representative 

Plaintiffs admits, the Anwar Released Defendants “lack assets to fund a judgment in excess of 

the Settlement—indeed, they essentially are out-of-business and could not be a source of 

substantial recovery by judgment or settlement.” 

97. In addition, the FG Individual Defendants “have limited financial resources and 

are being sued by other parties with respect to the same or similar claims as those asserted in this 

Action; they are incurring substantial legal expenses to defend the Action and such other 

proceedings; and they could well be unable to pay a substantially greater judgment or settlement 

to the putative class at a later time.”

98. The Anwar Released Defendants have also admitted that certain of them have 

“transferred assets to trusts and retirement accounts,” and, for this reason, it may be difficult to 

enforce judgments against them.  Furthermore, in an unrelated hearing before Judge Rakoff, 

counsel for some of the Anwar Released Defendants acknowledged there are only limited funds 

remaining.
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99. In essence, in direct violation of the settlements approved by this Court, the 

Representative Plaintiffs seek to improperly advance class members’ position in the creditors’ 

line, at the expense of those BLMIS customers and creditors who have priority under the 

settlements.

100. Moreover, the Settlement as filed with the district court purports to enjoin any 

person from bringing any claims against the Anwar Released Defendants.  The proposed order 

states that any person that seeks any funds from the escrow fund is enjoined from bringing any

claims related to the claims in the Anwar Action against the Anwar Released Defendants.

101. While on the one hand it would appear that the escrow fund will be used to settle 

claims that are pending against the Anwar Released Defendants in other actions, which would 

include the Trustee’s action, the proposed order, if entered, would purportedly enjoin the 

Trustee’s adversary proceeding against the Trustee’s FGG Settling Defendants.  In any event, the 

proposed escrow amount is insufficient to satisfy the Trustee’s claims.

102. Specifically, the Proposed Order states, “To the fullest extent permitted by law, 

all Persons, including without limitation the Non-Dismissed Defendants, shall be permanently 

enjoined, barred and restrained from bringing, commencing, prosecuting or asserting any claims, 

actions, or causes of action for contribution, indemnity or otherwise against any of the Released 

Parties seeking as damages or otherwise the recovery of all or any part of any liability, judgment 

or settlement which they pay or are obligated to pay or agree to pay to the Settlement Class or 

any Settlement Class Member arising out of, relating to or concerning such Persons’ 

participation in any acts, facts, statements or omissions that were or could have been alleged in 

the Action, whether arising under state, federal or foreign law as claims, cross-claims, 

counterclaims, third-party claims or otherwise, in the Court or any other federal, state, or foreign 
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court, or in any arbitration proceeding, administrative agency proceeding, tribunal, or any other 

proceeding or forum.”

COUNT ONE
DECLARATORY RELIEF

103. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Complaint as if fully realleged herein.

104. This is a claim for declaratory relief under 28 U.S.C. §§ 2201, et seq.

105. The Trustee seeks a declaration that the Settlement and the Anwar Action violate 

the automatic stay provision under 11 U.S.C. § 362(a), 15 U.S.C. § 78eee(b)(2)(B), and at least 

one of the Stay Orders and is void ab initio.  This declaratory relief is warranted, without 

limitation, for the following reasons:

a. By seeking to recover damages from the Trustee’s FGG Defendants, the 

Settlement and Anwar Action improperly contravene the claims administration process in 

the SIPA proceeding and side-steps the Trustee’s exclusive right to seek recovery of 

fraudulently transferred property in direct violation of 11 U.S.C. § 362(a)(1) and (6).

b. In addition, the Settlement and Anwar Action improperly seek to recover 

on claims against the BLMIS estate in violation of 11 U.S.C. § 362(a)(1) and (a)(6) and 

seeks to obtain possession of or control over property of BLMIS and/or Madoff in direct 

violation of 11 U.S.C. § 362(a)(3), 15 U.S.C. § 78eee(b)(2)(B) and the Stay Orders.

106. The Court has authority pursuant to sections 105(a) and 362(a) of the Bankruptcy 

Code to issue declaratory and injunctive relief because this controversy is actual and justiciable, 

and the Court has jurisdiction over matters affecting BLMIS property and the effective and 

equitable administration of the BLMIS estate.
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COUNT TWO
PRELIMINARY INJUNCTION

107. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Complaint as if fully realleged herein.

108. The Trustee seeks injunctive relief by way of an order that any actions towards 

effectuating the terms of the Settlement, any further prosecution of the Anwar Action, and any 

distribution of assets by the defendants in the Trustee’s Action in connection with the Settlement 

and the Anwar Action or any other actions brought against the defendants in the Trustee’s Action 

as a result of the BLMIS fraud, should be enjoined pursuant to section 105(a) of the Bankruptcy 

Code, made applicable to these proceedings by section 78fff(b) of SIPA.  Specifically, the 

Trustee requests that this Court enjoin the Defendants from effectuating the Settlement (or 

prosecuting the Anwar Action), for, without limitation, the following reasons:

a. The Anwar Action and Settlement improperly infringe on the jurisdiction 

of this Court. Any funds recovered in the Settlement or the Anwar Action have a strong 

likelihood of consisting of estate property, recoverable by the Trustee.  As such, further 

effectuation of the Settlement or prosecution of the Anwar Action could ultimately result 

in another court determining how potential customer property is distributed among 

certain BLMIS customers and creditors.

b. To the extent that Defendants successfully effectuate the Settlement or 

prevail in the Anwar Action, section 78fff-2(c)(1)—which provides for the ratable 

distribution of customer property to customers—would be violated because investors in 

the FGG Funds would receive more than their proportionate share of customer property 

to the detriment of BLMIS customers with allowed claims.
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c. The claims asserted in the Anwar Action are so inextricably intertwined 

and related to the underlying SIPA proceeding and the Trustee’s Action that continued 

efforts to fulfill the terms of the Settlement or prosecute the Anwar Action will impair 

this Court’s jurisdiction over this proceeding and the Trustee’s ability to marshal assets 

on behalf of the estate.

d. There is an inadequate remedy at law to protect and preserve the assets 

that constitute customer property.  The Settlement and Anwar Action threaten the 

administration of the liquidation, and an injunction is necessary to preserve and protect 

estate property and the Trustee’s efforts to gather and collect estate property for the 

benefit of the customers who have allowed claims.

e. An injunction will prevent the substantial confusion of other investors and 

potential plaintiffs with respect to whether they must file separate actions to protect their 

interests.

f. An injunction will avoid the possibility of inconsistent decisions and will 

ensure preservation of uniformity of decision.

g. The injunction will not harm the public interest, and, in fact, is in the best 

interests of BLMIS customers and will allow for the orderly administration of the claims 

administration process.

109. The injunction requested herein is necessary and appropriate to carry out the 

Trustee’s duties in accordance with the provisions of SIPA and the Bankruptcy Code.  The 

Settlement and further prosecution of the Anwar Action would seriously impair and potentially 

defeat this Court’s jurisdiction and the Court’s ability to administer the BLMIS proceedings.  
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110. The Trustee also seeks to preliminarily enjoin the Defendants and their officers, 

agents, servants, employees, attorneys, assigns and those acting in concert or participation with 

them, from executing any judgments, making or receiving any settlement payments, or otherwise 

distributing  assets in connection with the Settlement or the Anwar Actions or any other actions 

brought against the Trustee’s FGG Defendants as a result of the BLMIS fraud, until the 

completion of the Trustee’s Action, including the satisfaction by the Trustee’s FGG Defendants 

of any settlement or judgment obtained by the Trustee.

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor 

of the Trustee and against the Defendants:

(i) declaring that the Anwar Action is void ab initio as against the Trustee’s FGG 

Defendants, as violative of the automatic stay provisions of Bankruptcy Code § 362(a), SIPA 

§ 78eee(b)(2)(B)(i), and at least one of the Stay Orders, and that the Settlement is thus void; 

(ii) preliminarily enjoining, pursuant to section 105(a) of the Bankruptcy Code,  the 

Defendants, their officers, agents, servants, employees, attorneys, and all those acting in concert 

or participation with them, or acting on their behalf, from consummating the Settlement, 

including transferring any money or property in connection with the Settlement, executing any 

judgments, making or receiving any settlement payments, or otherwise distributing assets in 

connection with the Settlement or the Anwar Action or any other action brought against the 

Trustee’s FGG Defendants as a result of or relating to the BLMIS fraud; and litigating the Anwar 

Action or any other action brought against the Trustee’s FGG Defendants as a result of or 

relating to the BLMIS fraud, until the completion of the Trustee’s Action, including the 

satisfaction by the Trustee’s FGG Defendants of any settlement or judgment obtained by the 

Trustee; 
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(iii) granting the Trustee such other relief as the Court deems just and proper.

Dated: New York, New York
November 29, 2012 /s/ David J. Sheehan

Baker & Hostetler LLP
45 Rockefeller Plaza
New York, New York 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan
Email:  dsheehan@bakerlaw.com
Thomas L. Long
Email: tlong@bakerlaw.com
Mark A. Kornfeld
Email:  mkornfeld@bakerlaw.com

Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation 
of Bernard L. Madoff Investment Securities 
LLC and the Estate of Bernard L. Madoff
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Hearing Date and Time: December 13, 2012 at 10:00 a.m.
Objection Deadline: December 7, 2012  

Baker & Hostetler LLP
45 Rockefeller Plaza
New York, NY  10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201 

Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation of
Bernard L. Madoff Investment Securities LLC
and the Estate of Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
SECURITIES INVESTOR PROTECTION 
CORPORATION,

Adv. Pro. No. 08-01789 (BRL)
Plaintiff,

SIPA LIQUIDATION
v.

(Substantively Consolidated)
BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.
In re:

BERNARD L. MADOFF,

Debtor.
IRVING H. PICARD, Trustee for the Liquidation of 
Bernard L. Madoff Investment Securities LLC,

Adv. Pro. No. ________

Plaintiff,

v.

Fairfield Greenwich Limited, Fairfield Greenwich 
(Bermuda) Ltd., Pacific West Health Medical Center 
Inc. Employees Retirement Trust, Harel Insurance 
Company Ltd., Martin and Shirley Bach Family 
Trust, Natalia Hatgis, Securities & Investment 
Company (SICO) Bahrain, Dawson Bypass Trust, St. 
Stephen’s School, Walter M. Noel, Jr., Jeffrey H. 
Tucker, Andrés Piedrahita, Lourdes Barreneche, 
Robert Blum, Cornelis Boele, Gregory Bowes, 

NOTICE OF APPLICATION
FOR ENFORCEMENT OF 
AUTOMATIC STAY AND 
ISSUANCE OF PRELIMINARY 
INJUNCTION
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Vianney d’Hendecourt, Yanko della Schiava, Harold 
Greisman, Jacqueline Harary, David Horn, Richard 
Landsberger, Daniel E. Lipton, Julia Luongo, Mark 
McKeefry, Charles Murphy, Corina Noel Piedrahita, 
Maria Teresa Pulido Mendoza, Santiago Reyes, 
Andrew Smith, Philip Toub, and Amit Vijayvergiya,

Defendants.
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PLEASE TAKE NOTICE that, upon the accompanying Memorandum of Law, dated 

November 29, 2012; the Complaint, dated November 29, 2012; the Declaration of Jessie Morgan 

Gabriel, dated November 29, 2012; and the Affidavit of Matthew Cohen, sworn to on November 

29, 2012; and upon all prior pleadings and proceedings herein; the undersigned, counsel to 

plaintiff Irving H. Picard, as trustee for the substantively consolidated liquidation of the business 

of Bernard L. Madoff Investment Securities LLC (“BLMIS”) under the Securities Investor 

Protection Act, 15 U.S.C. §§ 78aaa et seq. (“SIPA”), and the estate of Bernard L. Madoff, 

individually, will move before the Honorable Burton R. Lifland on December 13, 2012, at 

10:00 a.m. on the Trustee’s application (the “Application”) for an order substantially in the form 

annexed hereto as Exhibit A:  (i) declaring the matter of Anwar v. Fairfield Greenwich Ltd., No. 

09-00118 (S.D.N.Y. filed Jan. 7 2009) (as subsequently consolidated) (the “Anwar Action”) void 

ab initio as against the defendants in the Trustee’s action (the “Trustee’s Action”) against various 

Fairfield Greenwich Group (“FGG”) entities and individuals (the “Trustee’s FGG Defendants”)

and that the settlement of those claims in the Anwar Action (the “Settlement”) is thus void; and 

(ii) preliminarily enjoining the Defendants captioned above from consummating the Settlement, 

including transferring any money or property in connection with the Settlement, executing any 

judgments, making or receiving any settlement payments, or otherwise distributing assets in 

connection with the Settlement or the Anwar Action or any other action brought against the 

Trustee’s FGG Defendants as a result of or relating to the BLMIS fraud or litigating any action 

as against any of the Trustee’s FGG Defendants brought as a result of or relating to the BLMIS 

fraud, until the completion of the Trustee’s Action, including the satisfaction by the Trustee’s 

FGG Defendants of any settlement or judgment obtained by the Trustee.
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PLEASE TAKE FURTHER NOTICE that written objections to the Application must 

be filed with the Clerk of the United States Bankruptcy Court, One Bowling Green, New York, 

New York 10004 by no later than December 7, 2012 (with a courtesy copy delivered to the 

Chambers of the Honorable Burton R. Lifland) and must be served upon (a) Baker & Hostetler 

LLP, counsel for the Trustee, 45 Rockefeller Plaza, New York, New York 10111, Attn: David J. 

Sheehan, Esq., and (b) the Securities Investor Protection Corporation, 805 Fifteenth Street, NW, 

Suite 800, Washington, DC 20005, Attn: Kevin H. Bell, Esq.  Any objections must specifically 

state the interest that the objecting party has in these proceedings and the specific basis of any 

objection to the Application.  

PLEASE TAKE FURTHER NOTICE that replies to objections, if any, must be filed 

with the Clerk of the United States Bankruptcy Court, One Bowling Green, New York, New 

York 10004 by no later than December 11, 2012 (with a courtesy copy delivered to the 

Chambers of the Honorable Burton R. Lifland).
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Dated: New York, New York
November 29, 2012 /s/  David J. Sheehan

Baker & Hostetler LLP
45 Rockefeller Plaza
New York, New York 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan
Email:  dsheehan@bakerlaw.com
Thomas L. Long
Email: tlong@bakerlaw.com
Mark A. Kornfeld
Email:  mkornfeld@bakerlaw.com
Deborah H. Renner
Email: drenner@bakerlaw.com
Tracy L. Cole
Email: tcole@bakerlaw.com
Keith R. Murphy
Email: kmurphy@bakerlaw.com
Amy E. Vanderwal
Email: avanderwal@bakerlaw.com
Jessie M. Gabriel
Email: jgabriel@bakerlaw.com
Matthew J. Moody
Email: mmoody@bakerlaw.com
Ferve E. Ozturk
Email: fozturk@bakerlaw.com

Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation 
of Bernard L. Madoff Investment Securities 
LLC and the Estate of Bernard L. Madoff
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Baker & Hostetler LLP
45 Rockefeller Plaza
New York, NY  10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201 

Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation of
Bernard L. Madoff Investment Securities LLC
and the Estate of Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
SECURITIES INVESTOR PROTECTION 
CORPORATION,

Adv. Pro. No. 08-01789 (BRL)
Plaintiff,

SIPA LIQUIDATION
v.

(Substantively Consolidated)
BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.
In re:

BERNARD L. MADOFF,

Debtor.
IRVING H. PICARD, Trustee for the Liquidation 
of Bernard L. Madoff Investment Securities LLC,

Adv. Pro. No. ________

Plaintiff,

v.

Fairfield Greenwich Limited, Fairfield Greenwich 
(Bermuda) Ltd., Pacific West Health Medical 
Center Inc. Employees Retirement Trust, Harel 
Insurance Company Ltd., Martin and Shirley 
Bach Family Trust, Natalia Hatgis, Securities & 
Investment Company (SICO) Bahrain, Dawson 
Bypass Trust, St. Stephen’s School, Walter M. 
Noel, Jr., Jeffrey H. Tucker, Andrés Piedrahita, 
Lourdes Barreneche, Robert Blum, Cornelis 
Boele, Gregory Bowes, Vianney d’Hendecourt, 
Yanko della Schiava, Harold Greisman, 

[PROPOSED] ORDER ENFORCING
AUTOMATIC STAY AND ISSUING
PRELIMINARY INJUNCTION
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Jacqueline Harary, David Horn, Richard 
Landsberger, Daniel E. Lipton, Julia Luongo, 
Mark McKeefry, Charles Murphy, Corina Noel 
Piedrahita, Maria Teresa Pulido Mendoza, 
Santiago Reyes, Andrew Smith, Philip Toub, and 
Amit Vijayvergiya,

Defendants.
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Upon consideration of the Application for Enforcement of the Automatic Stay and 

Issuance of a Preliminary Injunction (the “Application”)1 in the above-captioned adversary 

proceeding by Irving H. Picard, trustee for the substantively consolidated liquidation of the 

business of Bernard L. Madoff Investment Securities LLC (“BLMIS”) under the Securities 

Investor Protection Act, 15 U.S.C. §§ 78aaa et seq. (“SIPA”) and the estate of Bernard L. 

Madoff, individually; and upon the accompanying Memorandum of Law dated November 29, 

2012; the Complaint dated November 29, 2012; the Declaration of Jessie Morgan Gabriel, dated 

November 29, 2012; the Affidavit of Matthew Cohen, sworn to on November 29, 2012; and the 

Notice of the Application; and upon all of the pleadings and prior proceedings in this and related 

actions; and upon the hearing held on _____________, 2012: 

IT IS HEREBY ORDERED:

A. The Application is granted.

B. The matter of Anwar v. Fairfield Greenwich Ltd., No. 09-00118 (S.D.N.Y. filed 

Jan. 7, 2009) (as subsequently consolidated) (the “Anwar Action”) is void ab initio as against the 

defendants in the Trustee’s action (the “Trustee’s Action”) against various Fairfield Greenwich 

Group (“FGG”) entities and individuals (the “Trustee’s FGG Defendants”) as violative of the 

automatic stay provisions of Bankruptcy Code § 362(a), SIPA § 78eee(b)(2)(B)(i) and at least 

one of the related orders entered by the United States District Court for the Southern District of 

New York dated December 15, 2008, December 18, 2008, and February 9, 2009, and that the 

settlement of those claims in the Anwar Action (the “Settlement”) is thus void.

                                                
1 All terms not otherwise defined herein will be given the meaning ascribed to them in the Application.
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C. Pursuant to section 105(a) of the Bankruptcy Code, the Defendants captioned 

above (the “Injunction Defendants”), their officers, agents, servants, employees, attorneys, and 

all those acting in concert or participation with them, or acting on their behalf, and all parties 

having notice of this Order, are hereby preliminarily enjoined from consummating the 

Settlement, including transferring any money or property in connection with the Settlement, 

executing any judgments, making or receiving any settlement payments, or otherwise 

distributing assets in connection with the Settlement or the Anwar Actions or any other actions 

brought against the Trustee’s FGG Defendants as a result of or relating to the BLMIS fraud; and 

litigating the Anwar Action or any other actions as against any of the Trustee’s FGG Defendants 

brought as a result of or relating to the BLMIS fraud, until the completion of the Trustee’s 

Action, including the satisfaction by the Trustee’s FGG Defendants of any settlement or 

judgment obtained by the Trustee.

D. This Court shall retain exclusive jurisdiction over the implementation and 

interpretation of this Order.

Dated: New York, New York
____________, 2012

HONORABLE BURTON R. LIFLAND
UNITED STATES BANKRUPTCY JUDGE
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Baker & Hostetler LLP
45 Rockefeller Plaza
New York, NY  10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201 

Attorneys for Irving H. Picard, Trustee for the 
Substantively Consolidated SIPA Liquidation of
Bernard L. Madoff Investment Securities LLC
and the Estate of Bernard L. Madoff

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
SECURITIES INVESTOR PROTECTION 
CORPORATION,

Adv. Pro. No. 08-01789 (BRL)
Plaintiff,

SIPA LIQUIDATION
v.

(Substantively Consolidated)
BERNARD L. MADOFF INVESTMENT
SECURITIES LLC,

Defendant.
In re:

BERNARD L. MADOFF,

Debtor.
IRVING H. PICARD, Trustee for the Liquidation 
of Bernard L. Madoff Investment Securities LLC,

Adv. Pro. No. ________

Plaintiff,

v.

Fairfield Greenwich Limited, Fairfield Greenwich 
(Bermuda) Ltd., Pacific West Health Medical 
Center Inc. Employees Retirement Trust, Harel 
Insurance Company Ltd., Martin and Shirley 
Bach Family Trust, Natalia Hatgis, Securities & 
Investment Company (SICO) Bahrain, Dawson 
Bypass Trust, St. Stephen’s School, Walter M. 
Noel, Jr., Jeffrey H. Tucker, Andrés Piedrahita, 
Lourdes Barreneche, Robert Blum, Cornelis 
Boele, Gregory Bowes, Vianney d’Hendecourt, 
Yanko della Schiava, Harold Greisman, 
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Jacqueline Harary, David Horn, Richard 
Landsberger, Daniel E. Lipton, Julia Luongo, 
Mark McKeefry, Charles Murphy, Corina Noel 
Piedrahita, Maria Teresa Pulido Mendoza, 
Santiago Reyes, Andrew Smith, Philip Toub, and 
Amit Vijayvergiya,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF TRUSTEE’S 
APPLICATION FOR ENFORCEMENT OF AUTOMATIC STAY AND 

RELATED STAY ORDERS AND ISSUANCE OF PRELIMINARY INJUNCTION
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Irving H. Picard, as trustee (the “Trustee”) for the substantively consolidated liquidation 

of the estate of Bernard L. Madoff Investment Securities LLC (“BLMIS”) under the Securities 

Investor Protection Act, 15 U.S.C. §§ 78aaa et seq. (“SIPA”), and the estate of Bernard L. 

Madoff, individually (“Madoff”), by and through his undersigned counsel, respectfully submits 

this memorandum of law in support of his application (“Application”) pursuant to sections 

362(a) and 105(a) of the United States Bankruptcy Code, 11 U.S.C. §§ 101 et seq. (the 

“Bankruptcy Code”) and SIPA §§ 78eee(a)(3) and 78eee(b)(2)(A) and (B), to:  (i) enforce the 

automatic stay of the Bankruptcy Code, SIPA §§ 78eee(b)(2)(A) and (B), and the related orders 

of the United States District Court for the Southern District of New York, dated December 15, 

2008, December 18, 2008, and February 9, 2009 (the “Stay Orders”); (ii) declare the matter of 

Anwar v. Fairfield Greenwich Ltd., No. 09-00118 (S.D.N.Y. filed Jan. 7 2009) (as subsequently 

consolidated, the “Anwar Action”) void ab initio as against the defendants in the Trustee’s action 

(the “Trustee’s Action”) against various Fairfield Greenwich Group (“FGG”) entities and 

individuals (the “Trustee’s FGG Defendants”)1 and that the settlement of those claims in the 

Anwar Action (the “Settlement”) is thus void; and (iii) preliminarily enjoin the defendants 

captioned above (the “Injunction Defendants”) from consummating the Settlement, including 

transferring any money or property in connection with the Settlement, executing any judgments, 

                                                
1 The Trustee’s FGG Defendants are:  Fairfield Sentry Limited, Greenwich Sentry, L.P., Greenwich Sentry Partners, 
L.P., Fairfield Sigma Limited, Fairfield Lambda Limited, Chester Global Strategy Fund Limited, Chester Global 
Strategy Fund, Irongate Global Strategy Fund Limited, Fairfield Greenwich Fund (Luxembourg), Fairfield 
Investment Fund Limited, Fairfield Investors (Euro) Limited, Fairfield Investors (Swiss Franc) Limited, Fairfield 
Investors (Yen) Limited, Fairfield Investment Trust, FIF Advanced, Ltd., Sentry Select Limited, Stable Fund, 
Fairfield Greenwich Limited, Fairfield Greenwich (Bermuda), Ltd., Fairfield Greenwich Advisors LLC, Fairfield 
Greenwich GP, LLC, Fairfield Greenwich Partners, LLC, Fairfield Heathcliff Capital LLC, Fairfield International 
Managers, Inc., Fairfield Greenwich (UK) Limited, Greenwich Bermuda Limited, Chester Management Cayman 
Limited, Walter Noel, Jeffrey Tucker, Andrés Piedrahita, Mark McKeefry, Daniel Lipton, Amit Vijayvergiya, 
Gordon McKenzie, Richard Landsberger, Philip Toub, Charles Murphy, Robert Blum, Andrew Smith, Harold 
Greisman, Gregory Bowes, Corina Noel Piedrahita, Lourdes Barreneche, Cornelis Boele, Santiago Reyes, and 
Jacqueline Harary (the individuals herein are later defined as the “FG Individual Defendants”).
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2

making or receiving any settlement payments, or otherwise distributing assets in connection with 

the Settlement or the Anwar Action or any other action brought against the Trustee’s FGG 

Defendants as a result of or relating to the BLMIS fraud, or litigating any action as against any of 

the Trustee’s FGG Defendants brought as a result of or relating to the BLMIS fraud, until the 

completion of the Trustee’s Action, including the satisfaction by the Trustee’s FGG Defendants 

of any settlement or judgment obtained by the Trustee.

PRELIMINARY STATEMENT

Fairfield Sentry Limited (“Sentry”), Fairfield Sigma Limited (“Sigma”), Fairfield 

Lambda Limited (“Lambda”), Greenwich Sentry, L.P. (“GS”), and Greenwich Sentry Partners, 

L.P. (“GSP”) (collectively, the “FGG Funds”) were investment funds or limited partnerships 

founded by Walter Noel, Jeffrey Tucker, and Andres Piedrahita (the “Founders”), and managed 

by the Founders and a group of individuals and entities associated with FGG.  FGG served as 

one of Madoff’s largest marketing and investor relations arms, significantly helping to grow and 

sustain the Ponzi scheme.  Collectively, the FGG Funds and individuals and entities related to 

the FGG Funds withdrew more than $3.2 billion from BLMIS during the six years prior to the 

Filing Date of December 11, 2008.  On May 18, 2009, the Trustee sued the FGG Funds for the 

return of this money in the Trustee’s Action, Picard v. Fairfield Sentry Limited, No. 09-01239 

(Bankr. S.D.N.Y. filed May 18, 2009), and later filed an amended complaint adding as 

defendants various FGG-related entities and individuals that managed the FGG Funds 

(“Amended Complaint”).2  Certain of the Trustee’s FGG Defendants filed claims against the 

BLMIS estate.

                                                
2 A copy of the Amended Complaint is annexed to the Declaration of Jessie Morgan Gabriel, dated November 29, 
2012 (the “Gabriel Dec.”) as Ex. 1.  
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3

In July 2011, the Trustee finalized a settlement of his claims against Sentry, Sigma, and 

Lambda and later, in a separate agreement, finalized the settlement of his claims against GS and 

GSP.  (Gabriel Dec., Exs. 2-4.)  Notably, however, the vast majority of the money transferred by 

BLMIS to the FGG Funds was no longer in their possession.  They had transferred large sums of 

that money in the form of payments of fees and redemptions to FGG related entities and 

individuals which managed and marketed the FGG Funds.  (Gabriel Dec., Ex. 1 ¶¶ 23, 326-32.)  

The Trustee’s Action accordingly continues against the Trustee’s FGG Defendants that remain, 

including the principals and entities responsible for managing the FGG Funds.  

As part of the Trustee’s settlements, the FGG Funds assigned to the Trustee all of their 

claims against the FGG management entities and principals.  (Gabriel Dec., Ex. 2 at 6-7.)  In 

addition, the Trustee and the FGG Funds entered into sharing agreements with respect to 

different types of claims, including claims against the FGG management entities and individuals, 

and subsequent transferees.  Under the sharing agreements, the Trustee is entitled to the first 

$200 million recovered from the FGG management entities and individuals.  In addition, as part 

of the Trustee’s settlements with the FGG Funds, Sentry, GS, and GSP have allowed BLMIS 

Customer claims totaling nearly $270 million.  (Gabriel Dec., Ex. 2 at 4, Ex. 3 at 6, Ex. 4 at 6.)  

With those allowed customer claims, the Trustee has already distributed approximately $100 

million to Sentry, GS, and GSP (Affidavit of Matthew Cohen, sworn to November 29, 2012 

(“Cohen Aff.”) ¶ 6) and will share in the Trustee’s recoveries in ongoing litigations, including

specifically claims against the Trustee’s FGG Defendants.  (Gabriel Dec., Ex. 2 at 6-7.)

Former investors in certain FGG Funds brought putative class actions against a number 

of FGG entities and principals, which were consolidated in a single putative class action.  

Anwar v. Fairfield Greenwich Ltd., No. 09-00118 (S.D.N.Y. filed Jan. 7, 2009) (as subsequently 
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consolidated).  On November 6, 2012, the “Representative Plaintiffs” in the Anwar Action3 filed 

a motion to approve the Settlement with Fairfield Greenwich Limited and Fairfield Greenwich 

(Bermuda) Ltd.,4 for themselves and on behalf of a proposed “Settlement Class.”5  The 

Settlement contemplates an initial settlement amount of more than $50 million—money that 

comes from the same limited pool of funds sought by the Trustee in his action and which was 

largely obtained from initial and subsequent transfers from BLMIS.  (Gabriel Dec., Ex. 6 ¶ 3.)  

Indeed, the Settlement documents themselves expressly and repeatedly refer to the limited 

resources of the Anwar Released Defendants, strongly suggesting that any money paid to the 

proposed Settlement Class—consisting of investors in the FGG Funds, not BLMIS customers—

will substantially deplete the amount of money available to the Trustee for distribution to 

customers.  (Gabriel Dec., Ex. 7 at 9.)

In addition, the Trustee holds not only the claims of the BLMIS estate and its customers 

and other creditors, and all claims that are duplicative and derivative of those claims, but also 

holds, as an assignee, the FGG Funds’ direct claims against the Anwar Released Defendants, 

including for duties owed only to the FGG Funds.  As such, not only does the Trustee have 
                                                
3 The Representative Plaintiffs are the following Injunction Defendants herein:  Pacific West Health Medical Center 
Inc. Employees Retirement Trust, Harel Insurance Company Ltd., Martin and Shirley Bach Family Trust, Natalia 
Hatgis, Securities & Investment Company (SICO) Bahrain, Dawson Bypass Trust, and St. Stephen’s School.

4 Under the Settlement, the settling defendants are defined only as Fairfield Greenwich (Bermuda) Ltd. and Fairfield 
Greenwich Limited (hereinafter the “Settling Defendants”).  Walter M. Noel, Jr., Jeffrey H. Tucker, Andrés 
Piedrahita, Lourdes Barreneche, Robert Blum, Cornelis Boele, Gregory Bowes, Vianney d’Hendecourt, Yanko della 
Schiava, Harold Greisman, Jacqueline Harary, David Horn, Richard Landsberger, Daniel E. Lipton, Julia Luongo, 
Mark McKeefry, Charles Murphy, Corina Noel Piedrahita, Maria Teresa Pulido Mendoza, Santiago Reyes, Andrew 
Smith, Philip Toub, and Amit Vijayvergiya are defined in the Settlement as FG Individual Defendants (hereinafter 
the “FG Individual Defendants”).  The FG Individual Defendants are funding the Settlement and with the FGG 
Settling Defendants are receiving full releases (collectively hereinafter, the FG Individual Defendants and FGG 
Settling Defendants, the “Anwar Released Defendants”).

5 The “Settlement Class” is defined in the settlement agreement entered into by the FGG Settling Defendants, with 
various exclusions, as “all Persons who were Beneficial Owners of shares or limited partnership interests in the 
Funds as of December 10, 2008 . . . and who suffered a Net Loss of principal invested in the Funds . . . .” (Gabriel 
Dec., Ex. 5, at 18, definition “ss”).

12-02047-brl    Doc 3    Filed 11/29/12    Entered 11/29/12 20:28:39    Main Document    
  Pg 13 of 47

Case 1:12-cv-09408-VM   Document 40-3    Filed 02/19/13   Page 14 of 48



5

standing to bring these claims, the interest in these specific claims was part of the bargained-for 

exchange in the settlements approved by this Court, as well as the court in the British Virgin 

Islands overseeing the liquidation of Sentry, Sigma, and Lambda (the “BVI Court”).  If allowed 

to proceed, the proposed Settlement will reduce the value of the Trustee’s settlements, 

substantially deplete the limited assets of the Anwar Released Defendants, and thwart the 

Trustee’s efforts to recover funds for equitable distribution to the victims of the Ponzi scheme.  

The Representative Plaintiffs and the proposed Settlement Class members, who already 

stand to benefit from the nearly $270 million in allowed claims stemming from the Trustee’s 

settlements with the FGG Funds as well as the proceeds to be shared from litigation claims as 

provided for in the Trustee’s settlement with the FGG Funds, thus would be permitted to recover 

outside of the claims process to the detriment of other BLMIS customers, as well as diminish the 

value of the court-approved settlements with the FGG Funds.  Simply put, the Representative 

Plaintiffs, for themselves and on behalf of the proposed Settlement Class, are attempting to skim 

the remaining assets from the pool of funds which are the subject of the Trustee’s litigations, 

while simultaneously obtaining the benefit of the FGG Funds’ allowed claims and recoveries 

from the shared litigation claims.  They know full well that their Settlement may be subject to the 

automatic stay and related injunction, having agreed that the Trustee could so move.  (Gabriel 

Dec., Ex. 21.)

Finally, the proposed Settlement as submitted in the Anwar Action appears to set aside a 

limited amount of funds for the Trustee’s and other claims.  But such limited funds do not come

close to the amount the Trustee seeks to recover.  At the same time, the Settlement purports to 

enjoin any person from bringing any claims related to the claims in the Anwar Action against the 

Anwar Released Defendants.  (Gabriel Dec., Ex. 6 at Ex. B ¶ 17.)  The Proposed Order thus 
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6

would purport to enjoin the Trustee’s Action against the Anwar Released Defendants.  Such 

interference with this Court’s jurisdiction and its administration of the distribution of BLMIS 

assets cannot be countenanced by this Court.

The Settlement is scheduled to be heard for preliminary approval on November 30, 2012, 

with a proposed mailing of notice deadline of December 18, 2012, and a final hearing on March 

20, 2013, or thereafter.  The Trustee respectfully requests that his Application be granted. 

STATEMENT OF FACTS

The facts and procedural history relevant to the Madoff Ponzi scheme have been set forth 

numerous times and need not be repeated here.  See Sec. Investor Prot. Corp. v. Bernard L. 

Madoff Inv. Sec. LLC (In re Bernard L. Madoff Inv. Sec. LLC), 424 B.R. 122, 125-33 (Bankr. 

S.D.N.Y. 2010); Picard v. Fox, 429 B.R. 423, 426 (Bankr. S.D.N.Y. 2010).  Set forth below is a 

brief summary of the facts pertinent to this motion.

A. The Stay Orders

The Stay Orders were entered by the district court shortly after the commencement of the 

liquidation.  Specifically, in an order entered on December 15, 2008, the district court, on SIPC’s 

Application pursuant to § 78eee(b)(2)(B), declared that “all persons and entities are stayed, 

enjoined and restrained from directly or indirectly . . . interfering with any assets or property 

owned, controlled or in the possession of [BLMIS].”  (Gabriel Dec., Ex. 8 ¶ IV (reinforcing 

automatic stay); Ex. 9 ¶ IX (“[N]o creditor or claimant against [BLMIS], or any person acting on 

behalf of such creditor or claimant, shall take any action to interfere with the control, possession 

or management of the assets subject to the receivership.”); Ex. 10 ¶ IV (incorporating and 

making the December 18, 2008 stay order permanent)).
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7

B. The Court-Ordered Claims Administration Process6

The Trustee sought and obtained approval from this Court to implement a customer 

claims process in accordance with SIPA (the “Claims Procedure Order”), which required, inter 

alia, that certain notices be given.7  More than 16,000 potential customer, general creditor, and 

broker-dealer claimants, including Sentry, GS, and GSP, were included in the mailing of the 

notice.  The Trustee published the notice in all editions of The New York Times, The Wall Street 

Journal, The Financial Times, USA Today, Jerusalem Post, and Ye-diot Achronot and posted 

claim forms and claims filing instructions on the Trustee’s website, and the website of SIPC.

Under the Claims Procedure Order, claimants were directed to mail their claims to the 

Trustee.  All customers and creditors were notified of the mandatory statutory bar date for the 

filing of claims under section 78fff-2(a)(3) of SIPA, which was July 2, 2009 (the “Bar Date”).  

The Trustee also provided several reminder notices.  By the Bar Date, the Trustee had received 

16,239 customer claims.  

Claims were filed by each of the FGG Funds, as well as a number of entities and 

individuals that are defendants in both the Trustee’s action and the Anwar Action, including 

Fairfield Greenwich (Bermuda) Ltd., Walter Noel, Jeffrey Tucker, Robert Blum, and Jacqueline 

Harary.  (Cohen Aff. ¶¶ 3, 5.)

On June 28, 2011, the Court held that indirect investors in BLMIS, who had invested in 

investment funds such as the FGG Funds, were not “customers” of BLMIS entitled to SIPA 

                                                
6 The facts in this section are drawn from the Trustee’s Third Interim Report.  (Gabriel Dec., Ex. 11.)

7 Pursuant to an application of the Trustee dated December 21, 2008 (Gabriel Dec., Ex 12), this Court entered the 
Claims Procedure Order (Gabriel Dec., Ex. 13), which directed, among other things, that on or before January 9, 
2009:  (a) a notice of the commencement of this SIPA proceeding be published; (b) notice of the liquidation 
proceeding and claims procedure be given to persons who appear to have been customers of BLMIS; and (c) notice 
of the liquidation proceeding and a claim form be mailed to all known general creditors of the debtors.
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protection.  Sec. Inv. Prot. Corp. v. Bernard L. Madoff Inv. Sec. LLC (In re Madoff), 454 B.R. 

285 (Bankr. S.D.N.Y. 2011) (the “Customers Decision”).  The Court recognized that SIPA 

§ 78lll(2) limits the definition of “customers” to parties directly holding an investment account 

with BLMIS.  Id. at 294–95.  The District Court affirmed this Court’s decision, see Aozora Bank 

Ltd. v. Securities Investor Protection Corp. (In re Aozora Bank Ltd.), 480 B.R. 117 (S.D.N.Y. 

2012) (J. Cote), and the district court’s decision is currently on appeal to the Second Circuit.  

(See, e.g., Gabriel Dec., Ex. 14.)  The Trustee has issued notices of denial of the SIPA Claims 

filed by Sigma, Lambda, Fairfield Greenwich (Bermuda) Ltd., Walter Noel, Jeffrey Tucker, 

Robert Blum, and Jacqueline Harary on the basis that they are not customers of BLMIS within 

the meaning of 15 U.S.C. § 78lll(2).  (Cohen Aff. ¶ 6.)

As part of the settlement between Sentry and the Trustee, Sentry received an allowed 

claim of $230,000,000.  (Id., Ex. 2 at 4.)  Additionally, under the Trustee’s settlement 

agreements with GS and GSP, GS has an allowed claim of $35,000,000, and GSP has an allowed 

customer claim in the amount of $2,011,304.  (Id., Ex. 3 at 6; Ex. 4 at 6.)

C. The Net Equity Decision

In a SIPA liquidation, customers share pro rata in customer property to the extent of their 

net equity, as defined in section 78lll(11) of SIPA.  SIPC advances funds to the trustee for a 

customer with a valid net equity claim, up to the amount of their net equity, if their ratable share 

of customer property is insufficient to make them whole.  Such advances are capped at $500,000 

per customer.

The Trustee determined each customer’s “net equity” by crediting the amount of cash 

deposited by the customer into their BLMIS account, less any amounts withdrawn from their 

BLMIS customer account, otherwise known as the “Net Investment Method.”  After certain 

claimants objected to the Trustee’s interpretation of net equity, the Trustee moved for a briefing 
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schedule and hearing on the matter.  On March 1, 2010, this Court issued its decision on the net 

equity issue, approving the Trustee’s method of determining net equity (the “Net Equity 

Decision”).  

On March 8, 2010, the Court issued an order approving the Trustee’s Net Equity 

calculation (“Net Equity Order”) and certified an appeal of the Net Equity Order directly to the 

United States Court of Appeals for the Second Circuit.  (Gabriel Dec., Exs. 15, 16.)  

On August 16, 2011, the Second Circuit affirmed the Net Equity Decision.  In re Bernard 

L. Madoff Inv. Sec. LLC, 654 F.3d 229 (2d Cir. 2011).  On June 25, 2012, the United States 

Supreme Court denied certiorari review of the Second Circuit’s affirmance of the Net Equity 

Decision.  Velvel v. Picard, 133 S. Ct. 25 (U.S. 2012); Ryan v. Picard, 133 S. Ct. 24 (U.S. 2012).

D. The Trustee’s Action

On May 18, 2009, the Trustee commenced the Trustee’s Action against Sentry, GS, and 

GSP.  Picard v. Fairfield Sentry Limited, No. 09-01239 (Bankr. S.D.N.Y. filed May 18, 2009).  

On July 20, 2010, the Trustee filed the Amended Complaint and added as defendants Sigma, 

Lambda, certain FGG principals, and numerous FGG entities affiliated with the funds.  (Gabriel 

Dec., Ex. 1.)  Through the Amended Complaint, the Trustee seeks to recover, for equitable 

distribution to BLMIS customers with allowed claims, property of the BLMIS estate in excess of 

$3.6 billion.  This figure includes claims against Fairfield Greenwich (Bermuda) Ltd. (“FGB”) 

for over $950 million, against Fairfield Greenwich Limited (“FGL”) for over $500 million, and 

claims against the Founders for over $500 million.  (Id. ¶¶ 121-47, 198-201, 207-08, 215-16.)

1. Claims Against the Trustee’s FGG Defendants

The Trustee’s FGG Defendants served as one of Madoff’s “largest marketing and 

investor relations arms” and actively participated in and “substantially aided, enabled and helped 

sustain” the Ponzi scheme.  (Id. ¶ 2.)  As asserted in the Trustee’s Action, the Trustee’s FGG 
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10

Defendants “had actual or constructive knowledge of Madoff’s fraud,” (Id. ¶ 3), and reaped 

hundreds of millions of dollars in as a result of that relationship.  Further, the Trustee asserts all 

of the money purportedly “earned” as management and performance fees based on the fictitious 

returns of the FGG Funds is stolen money which must be returned to the Trustee for equitable 

distribution.  (Id. ¶ 2.)

The Trustee is still in the process of investigating the transactions between the Trustee’s 

FGG Defendants and BLMIS.  However, based on his investigation to date, the Trustee has 

alleged that a significant portion, if not all, of the distributions and other payments made to the 

Trustee’s FGG Defendants were made with funds originally withdrawn from Sentry’s, GS’s, and 

GSP’s accounts at BLMIS and, therefore, constitute property of the estate.8  (See, e.g., id. ¶¶ 200, 

209, 217, 223, 229, 235, 241, 246, 252, 258, 264, 270, 276.)  

The Trustee is seeking from the Trustee’s FGG Defendants the return of BLMIS estate 

property under SIPA §§ 78fff(b) and 78fff-2(c)(3), sections 105(a), 502(d), 542, 544, 548(a), 

550(a), and 551 of the Bankruptcy Code, the New York Fraudulent Conveyance Act (N.Y. Debt. 

& Cred. § 270 et seq.), and other applicable law.  (Id. ¶¶ 557–798.) The Trustee’s Action raises 

claims for turnover,9 accounting, preferences, fraudulent conveyances, unjust enrichment, 

conversion, money had and received, aiding and abetting fraud, aiding and abetting breach of 

fiduciary duty, consequential and punitive damages, and objection to customer claims filed by 

certain defendants.  

                                                
8 By December 11, 2008, the Founders (who are among those individuals funding the Settlement) had only a few 
million dollars still invested with Madoff—the defendants retained all other money they had unjustly collected and 
have kept millions of dollars in stolen property that belongs to the estate.  (Id. ¶ 491.)

9 The Trustee intends to drop his claim for turnover when he seeks leave to amend his complaint against the 
Trustee’s FGG Defendants.  See Picard v. Merkin (In re Bernard L. Madoff Inv. Sec., LLC), 440 B.R. 243, 271-73 
(Bankr. S.D.N.Y. 2010).
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2. The Trustee’s Settlement with the FGG Funds

The Trustee reached a partial resolution of the Trustee’s Action through settlements of 

his claims against each of the FGG Funds.  On May 9, 2011, the Trustee moved this Court to 

approve a settlement with Sentry, Sigma, and Lambda (Gabriel Dec., Ex. 17), followed by a 

motion seeking a similar order with regard to a settlement with GS and GSP on May 18, 2011.  

(Id., Ex. 18).  

In general, these settlements consisted of:  (i) cash payments to the Trustee; (ii) allowed 

claims in the BLMIS liquidation proceeding for Sentry, GS, and GSP; (iii) an assignment to the 

Trustee of Sentry’s, GS’s and GSP’s claims against the FGG management entities and principals; 

and (iv) a sharing agreement for the division of future recoveries by the Trustee and/or Sentry, 

GS, and GSP resulting from actions against subsequent transferees, the funds’ service providers, 

as well as the assigned claims against the FGG management entities and principals.  

In particular, the Sentry, Sigma, and Lambda settlement approved by this Court provides 

that the Trustee shall be entitled to the first $200 million of any recoveries against the FGG 

management individuals and entities.  (Id., Ex. 2 at 7.)  Any recovery in excess of $200 million is 

shared with the Sentry liquidator for the benefit of the Sentry shareholders on an 85% - 15% 

basis.  (Id.)  Similarly, the Sentry liquidator is entitled to the first $300 million of any recoveries 

against the FGG Funds’ administrators and/or auditors, with any excess shared with the Trustee 

on an 85% - 15% basis.  (Id.)  The GS and GSP settlements approved by this Court also used a 

threshold of the first $200 million of recoveries from claims against the FGG management 

entities and individuals.  (Id., Ex. 3 at 4, Ex. 4 at 4.)

Consequently, if the proposed Settlement Class members, who are the ultimate 

beneficiaries of the Trustee’s settlement with Sentry, GS, and GSP, are permitted to proceed with 

the Settlement, they will be able to keep their benefits from the Trustee’s settlement but, at the 
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same time, in view of the Anwar Released Defendants’ limited assets—decrease the 

consideration paid to the Trustee in the Sentry, GS, and GSP settlement by preventing him from 

recovering the first $200 million in recoveries from the FGG management entities and 

individuals.

The Trustee’s settlements with the FGG Funds account for only a fraction of the $3.6 

billion the Trustee is seeking in his adversary proceeding.  Thus, a material part of the 

consideration paid to the Trustee in settlement of his claims against the FGG Funds was the 

assignment of all the FGG Funds’ claims against the FGG management entities and 

individuals.10  Like the claims in the Anwar Action, the assigned claims seek to reclaim the fees 

and profits earned by certain of the Trustee’s FGG Defendants as a result of their relationship 

with BLMIS.  They include causes of action for, inter alia, breach of fiduciary duty, unjust 

enrichment, constructive trust, and mutual mistake—all of which are also claims in the Anwar

Action.  As a result, the Trustee now holds claims that mirror the claims brought in the Anwar

Action.

This Court entered an order approving the settlement with Sentry, Sigma, and Lambda 

and overruling the few objections filed by entities not related to these proceedings on June 7, 

2011.  (Gabriel Dec., Ex. 19.)  The BVI Court overseeing the Sentry, Sigma, and Lambda 

liquidation proceedings then approved the settlements.  (Id., Ex. 20.)  

Thereafter, on July 8, 2011, this Court entered an order approving the settlement 

agreement between the Trustee and GS and GSP.  (Id., Ex. 21.)  The order acknowledged that 

objections filed by eight Anwar Action plaintiffs, including three of the Representative Plaintiffs, 

                                                
10 All of the Defendants in the Trustee’s Action are also defendants in the Anwar Action, with two exceptions—
Fairfield Investment Managers, Inc. and Brian Francouer, who are not defendants in the Anwar Action. 
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were withdrawn after an amendment to the settlement agreement that addressed their concern 

regarding the prosecution of claims owned by the debtor funds.  (Id.)  The final, approved 

settlement agreements with GS and GSP state explicitly that the settlements are:

without prejudice to the right of the Trustee to seek an injunction against 
prosecution by [the fund’s] present and former limited partners and holders of any 
limited partner interest in [the fund] of Direct LP Claims against Management in 
connection with any future settlement of claims against Management and without 
prejudice to the right of such [fund] limited partners to oppose any such 
injunction that may be sought by the Trustee.

(Id., Ex. 3 at 10, Ex. 4 at 9-10.)  The orders approving the settlements contain similar language 

and indicates that the Bankruptcy Court “retain[s] jurisdiction to hear and determine all matters 

arising from or related to this Order.”  (Id., Ex. 21.)

As a result of the settlements, Sentry has an allowed claim for $230 million, GS has an 

allowed claim for $35 million, and GSP has an allowed claim for $2 million.  (Id., Ex. 2 at 4, Ex. 

3 at 6, Ex. 4 at 6.)  In connection with these allowed claims, the FGG Funds have already 

participated in and received distributions totaling approximately $100 million from the Trustee in 

the SIPA Proceeding.  (Cohen Aff. ¶ 6.)  As this Court noted in approving the settlements, the 

investors in the Trustee’s FGG Funds are the beneficiaries of these distributions.  The Trustee is 

continuing with his litigation against the remaining Trustee’s FGG Defendants to recover 

property for equitable distribution in accordance with SIPA.11

                                                
11 On April 2, 2012, certain of the remaining non-settling defendants moved to withdraw the reference to the 
bankruptcy court.  (Gabriel Dec., Exs. 22, 23.)  Judge Rakoff partially granted the motions only as they related to 
certain legal issues common to a majority of adversary proceedings commenced by the Trustee.  Sec. Investor Prot. 
Corp. v. Bernard L. Madoff Inv. Sec. Inc. (In re Bernard L. Madoff Inv. Sec. Inc.), No. 12-0115 (S.D.N.Y. filed Apr. 
13, 2012).  Those common issues are still pending before Judge Rakoff.  The rest of the case remains before this 
Court.  Under the current schedule, the remaining FGG Defendants’ deadline to respond to the complaint in 
Bankruptcy Court is January 18, 2013, and the pretrial conference is set for February 26, 2013.
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E. The Anwar Action and Settlement 

Shortly before the Trustee’s action was initiated, former investors in the FGG Funds 

brought actions against the Anwar Released Defendants, as well as other third parties that 

provided services to the FGG Funds.  With a few exceptions, the Anwar Released Defendants 

are the same defendants as in the Trustee’s Action.12  The Anwar Released Defendants have 

recently reached the Settlement with the Representative Plaintiffs.  However, the Anwar court 

has not certified any class, nor has it approved the Settlement.  Under the Representative 

Plaintiffs’ motion, a preliminary approval hearing is set for November 30, 2012 (Gabriel Dec., 

Ex. 24) and class notice’s to be issued by December 18, 2012, with a final fairness hearing set 

for March 20, 2013.  (Id., Ex. 7 at 25.)

1. Allegations and Procedural History

On April 29, 2009, the Anwar Named Plaintiffs13 filed the first Consolidated Amended 

Complaint, followed by a Second Consolidated Amended Complaint (the “SCAC”) on 

September 29, 2009.  (Gabriel Dec, Ex. 26.)  The allegations in the SCAC mirror those in the 

Trustee’s Amended Complaint.  The Anwar Named Plaintiffs allege that the Anwar Released 

Defendants and the other named defendants knew or should have known of Madoff’s fraud and 

are, therefore, responsible for investor’s losses.  (SCAC ¶¶ 182-83, 192-93, 398-400, 408-09.) 

As against the Anwar Released Defendants, the Anwar Named Plaintiffs allege fraud, 

violations of section 10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”); and 

Securities and Exchange Commission (“SEC”) Rule 10b-5, 17 C.F.R., § 240, 10b-5; and Section 

                                                
12 The only Anwar Released Defendants that are not also Trustee’s FGG Defendants are:  Fairfield Greenwich 
Group (a non-entity trade name), Fairfield Risk Services Ltd., Vianney d’Hendecourt, Yanko della Schiava, David 
Horn, Julia Luongo, and Maria Teresa Pulido Mendoza. 

13 The Anwar Named Plaintiffs are set forth in the SCAC. (Gabriel Dec., Ex. 26, ¶ 1-116.)
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20(a) of the Exchange Act; negligent misrepresentation, gross negligence, breach of fiduciary 

duty, third-party beneficiary breach of contract, mutual mistake, and unjust enrichment.  (Id., 

¶¶ 354-425, 558-572.)  Among other relief, the Anwar Named Plaintiffs seek the imposition of a 

constructive trust, damages, disgorgement and restitution of all earnings, profits, compensation 

and benefits.  (Id. at Prayer for Relief.)

The defendants in the Anwar Action filed motions to dismiss the SCAC on or about 

December 22, 2009.  (See, e.g., Gabriel Dec., Exs. 27-29.)  On July 29, 2010, the District Court 

issued its first decision related to the motions to dismiss, which it referred to as “Anwar I,” and 

rejected the Anwar defendants’ argument that all of the Anwar Named Plaintiffs’ common law 

claims, except fraud, were preempted by New York State’s Martin Act.  Anwar v. Fairfield 

Greenwich Ltd., 728 F. Supp. 2d 354, 371 (S.D.N.Y. 2010).  On August 18, 2010, the District 

Court issued an opinion, entitled “Anwar II,” granting in part and denying in part the Anwar

defendants’ remaining arguments to dismiss the SCAC.  Anwar v. Fairfield Greenwich Ltd., 728 

F. Supp. 2d 372, 462 (S.D.N.Y. 2010).  Following the court’s decision, on or about October 1, 

2010, the Anwar defendants answered the SCAC.  (See, e.g., Gabriel Dec., Ex. 30.)  The 

Representative Plaintiffs then moved the court on January 11, 2012, to certify a class pursuant to 

Rule 23.  (Id., Ex. 31.)  The motion to certify remains pending.  

2. The Settlement

On November 6, 2012, the Representative Plaintiffs filed a motion to approve the 

Settlement.  (Gabriel Dec., Ex. 5.)  The Settlement seeks to resolve all claims by the proposed 

Settlement Class in exchange for a payment to the Anwar Released Plaintiffs of up to 

$80,250,000.  (Id., Ex. 6 ¶¶ 3-8.)

In particular, the Settlement provides that two FGG management entities—FGL and 

FGB—will pay an initial settlement amount of $50,250,000 using funds provided to them by FG 
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Individual Defendants.  (Id. ¶ 3.)  FGL and FGB will place an additional $30,000,000 in escrow.  

(Id. ¶ 5.)  The escrow amount will also be paid to the class less any amounts the Anwar Released 

Defendants pay in settlement of other claims against them.  (Id. ¶ 1.ii.)  Any net funds from the 

Settlement payment and the remaining amount will be distributed to class members in proportion 

to the amount of their net loss from investing in Sentry, Sigma, GS, and GSP.  (Id. ¶¶ 28–33.)  

The Settlement funds, which should otherwise be available to satisfy the Trustee’s claims, are 

also being used to pay the administrative costs of the Settlement and fees and expenses of the 

Representative Plaintiffs’ counsel up to 25% of the total Settlement amount.  (Id., Ex. 6 at Ex. A-

1, p. 10.)

The Trustee believes that the monies used by the FG Individual Defendants to fund the 

Settlements are coming from the same limited pool of funds that would be used to pay the 

Trustee—funds which largely, if not solely, originated from BLMIS.  (Id., Ex. 7 at 9.)14  As the 

Representative Plaintiffs admits, the Anwar Released Defendants “lack assets to fund a judgment 

in excess of the Settlement—indeed, they essentially are out-of-business and could not be a 

source of substantial recovery by judgment or settlement.”  (Id.)  In addition, the FG Individual 

Defendants “have limited financial resources and are being sued by other parties with respect to 

the same or similar claims as those asserted in this Action; they are incurring substantial legal 

expenses to defend the Action and such other proceedings; and they could well be unable to pay 

a substantially greater judgment or settlement to the putative class at a later time.”  (Id.)  The 

Anwar Released Defendants have also admitted that certain of them have “transferred assets to 

trusts and retirement accounts,” and, for this reason, it may be difficult to enforce judgments 

                                                
14 To the extent the Anwar Released Defendants herein contest these or other facts, the Trustee reserves his right to 
seek expedited discovery herein.
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against them.  (Id.)  Furthermore, in an unrelated hearing before Judge Rakoff, counsel for some 

of the Anwar Released Defendants acknowledged there are only limited funds remaining.  

(Gabriel Dec., Ex. 32 at 3:6-19, 4:13-25.)  

In essence, in direct violation of the settlements approved by this Court, the 

Representative Plaintiffs seek to improperly advance class members’ position in the creditors’ 

line, at the expense of those BLMIS customers and creditors who have priority under the 

settlements.

Moreover, the Settlement as filed with the district court purports to enjoin any person 

from bringing any claims against the Anwar Released Defendants.  The proposed order states 

that any person that seeks any funds from the escrow fund is enjoined from bringing any claims 

related to the claims in the Anwar Action against the Anwar Released Defendants:  (Gabriel 

Dec., Ex. 6 at Ex. B ¶ 17.)  

Specifically, the Proposed Order states: While on the one hand it would appear that the 

escrow fund will be used to settle claims that are pending against the Anwar Released 

Defendants in other actions, which would include the Trustee’s action (Id., Ex. 7 at 3), the 

proposed order, if entered, would purportedly enjoin the Trustee’s adversary proceeding against 

the Trustee’s FGG Settling Defendants.  In any event, the proposed escrow amount is insufficient 

to satisfy the Trustee’s claims.  

“To the fullest extent permitted by law, all Persons, including without limitation 
the Non-Dismissed Defendants, shall be permanently enjoined, barred and 
restrained from bringing, commencing, prosecuting or asserting any claims, 
actions, or causes of action for contribution, indemnity or otherwise against any of 
the Released Parties seeking as damages or otherwise the recovery of all or any 
part of any liability, judgment or settlement which they pay or are obligated to 
pay or agree to pay to the Settlement Class or any Settlement Class Member 
arising out of, relating to or concerning such Persons’ participation in any acts, 
facts, statements or omissions that were or could have been alleged in the Action, 
whether arising under state, federal or foreign law as claims, cross-claims, 
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counterclaims, third-party claims or otherwise, in the Court or any other federal, 
state, or foreign court, or in any arbitration proceeding, administrative agency 
proceeding, tribunal, or any other proceeding or forum.”

(Gabriel Dec., Ex. 6 at Ex. B.)

ARGUMENT

THE AUTOMATIC STAY AND STAY ORDERS SHOULD BE ENFORCED
AND THIS COURT SHOULD ISSUE A PRELIMINARY INJUNCTION

Through the Settlement, the Representative Plaintiffs, on behalf of the proposed 

Settlement class, seek to: (1) obtain the FGG Settling Defendants’ assets to the detriment of the 

BLMIS estate; (2) which are fraudulently transferred assets consisting of other people’s money; 

(3) for distribution to select investors; (3) to the detriment of all other BLMIS customers; and (4) 

outside the jurisdiction of this Court.  The Settlement offends this Court’s jurisdiction over the 

BLMIS estate and the equitable distribution scheme put into place by this Court and affirmed by

the Second Circuit in the Net Equity Decision.

I. THIS COURT HAS SUBJECT MATTER AND PERSONAL JURISDICTION

The district court has three times, in decisions by three different judges, affirmed 

decisions by this Court holding that conduct similar to that of the Representative Plaintiffs 

violated the automatic stay and was properly enjoined under section 105(a).  See In re Bernard L. 

Madoff Inv. Sec. LLC, No. 11 Civ. 2135, 2011 WL 7981599 (S.D.N.Y. Dec. 5, 2011); Fox v. 

Picard (In re Madoff), 848 F. Supp. 2d 469 (S.D.N.Y. 2012); Picard v. Maxam Absolute Return 

Fund L.P. (In re Bernard L. Madoff Inv. Sec. LLC), 474 B.R. 76 (S.D.N.Y. 2012).  As in those 

cases, this Court has subject matter jurisdiction to enjoin the Settlement and the Anwar Action 

pursuant to 28 U.S.C. §§ 1334(b), 157(a), 157(b), and the Amended Standing Order of Reference 

of the United States District Court for the Southern District of New York, dated January 31, 2012 

(Preska, C.J.) (“Amended Standing Order”).  See Gowan v. HSBC Mortg. Corp. (USA) (In re 
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Dreier LLP), No. 08-15051, 2012 WL 4867376, at *2 (Bankr. S.D.N.Y. Oct. 12, 2012) (district 

court has referred its bankruptcy jurisdiction under 28 U.S.C. § 157(a) pursuant to the Amended 

Standing Order).

Pursuant to 28 U.S.C. § 1334(b), district courts (and hence bankruptcy courts) have 

original jurisdiction of civil proceedings “arising under” and “arising in” and “related to” cases 

under Title 11.  See Adelphia Commc’ns Corp. v. Am. Channel, LLC (In re Adelphia Commc’ns 

Corp.), No. 06-01528, 2006 WL 1529357, at *6 (Bankr. S.D.N.Y. June 5, 2006).  Furthermore, 

bankruptcy courts have jurisdiction to “hear and determine . . . all core proceedings arising under 

Title 11, or arising in a case under Title 11 . . . .”  28 U.S.C. § 157(b)(1).  See also SIPA 

§ 78eee(b)(4).  Title 28 U.S.C. §§ 157(b)(2)(A) and (B) provide that core proceedings include, 

but are not limited to, “matters concerning the administration of the estate . . .” and the 

“allowance or disallowance of claims against the estate.”  

Because the Settlement undermines the orderly administration of the liquidation of 

BLMIS and the Trustee’s efforts to recover the same limited funds as the settling parties, this 

Court has “arising under,” “arising in,” and “related to” jurisdiction.  See, e.g., Picard v. Stahl, 

443 B.R. 295 (Bankr. S.D.N.Y. 2011) (bankruptcy court had jurisdiction to enjoin third party 

claims that “would be satisfied from the finite pool of funds sought by the Trustee, threatening 

the Trustee’s ability to recover large potential judgments at the expense of the BLMIS estate.”); 

see also AP Indus., Inc. v. SN Phelps & Co. (In re AP Indus., Inc.), 117 B.R. 789, 798 (Bankr. 

S.D.N.Y. 1990) (an adversary proceeding involving matters impacting both the administration 

and property of the estate is a core proceeding); Pfizer Inc. v. Law Offices of Peter G. Angelos

(In re Quigley Co.), 676 F.3d 45, 57–58 (2d Cir. 2012) (bankruptcy court has jurisdiction over 
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third party claims that “pose[] the specter of direct impact on the res of the bankruptcy estate,” 

even if such claims allege liability not derivative of the debtor’s conduct). 

This Court likewise has personal jurisdiction over the Injunction Defendants.  First, to the 

extent that the Injunction Defendants have, in commencing the Anwar Action and finalizing the 

Settlement, availed themselves of the courts in New York, this is sufficient to establish personal 

jurisdiction. In re Sayeh R., 693 N.E.2d 724, 727–28 (N.Y. 1997) (“[u]se of the New York 

courts is a traditional justification for the exercise of personal jurisdiction over a nonresident.”)  

Second, the bankruptcy court has personal jurisdiction over the Injunction Defendants to the

extent necessary to protect its own jurisdiction over the property of the estate and to enforce the 

automatic stay.  See 11 U.S.C. § 362(a) (“[A]n application filed under section 5(a)(3) of the 

Securities Investor Protection Act of 1970 [ . . . ] operates as a stay, applicable to all 

entities . . . ” (emphasis added)); § 101(15) (“The term ‘entity’ includes person, estate, trust, 

governmental unit, and United States trustee.”).  Finally, certain of the Injunction Defendants, 

including Fairfield Greenwich (Bermuda) Ltd., Walter Noel, Jeffrey Tucker, Robert Blum and 

Jacqueline Harary, filed customer claims in the BLMIS liquidation, thereby providing personal 

jurisdiction over those entities and individuals as well.  (See Cohen Aff. ¶ 5.)  Stahl, 443 B.R. at 

310 (citing Langenkamp v. Culp, 498 U.S. 42, 44 (1990)); Keller v. Blinder (In re Blinder 

Robinson & Co.), 135 B.R. 892, 896–97 (D. Col. 1991).  

II. THE SETTLEMENT VIOLATES THE AUTOMATIC STAY, THE STAY 
ORDERS, AND SIPA

A. The Automatic Stay, SIPA, and the Stay Orders Apply

Section 362(a)(3) of the Bankruptcy Code provides that the filing of an application for 

the entry of a protective decree under section 5(a)(3) of SIPA (15 U.S.C. § 78eee(a)(3)) operates 

as a stay, applicable to all persons and entities of, inter alia, any act to exercise control over 

12-02047-brl    Doc 3    Filed 11/29/12    Entered 11/29/12 20:28:39    Main Document    
  Pg 29 of 47

Case 1:12-cv-09408-VM   Document 40-3    Filed 02/19/13   Page 30 of 48



21

property of the estate.  See 11 U.S.C. § 362(a)(3).  Similarly, section 362(a)(1) bars “the 

commencement or continuation . . . of a judicial . . . or other action or proceeding against the 

debtor . . . or to recover a claim against the debtor . . . .”  11 U.S.C. § 362(a)(1).  A “claim 

against the debtor” encompasses claims against third parties, such as claims for fraudulently 

transferred funds, that are tantamount to claims against the debtor.  See FDIC v. Hirsch (In re 

Colonial Realty Co.), 980 F.2d 125, 132 (2d Cir. 1992).  Finally, section 362(a)(6) bars “any act 

to collect, assess or recover a claim against the debtor that arose before the commencement of 

the case.”  11 U.S.C. § 362(a)(6).  Because the Settlement seeks recovery of (or recovery from) 

the same limited funds sought by the Trustee, the Settlement seeks to collect on (or out of) the 

Trustee’s fraudulent transfer claims and is in violation of the automatic stay.

In addition to the automatic stay, the December 15 Stay Order, which implements 

SIPA § 78eee(b)(2)(A) and (B), is applicable here.  SIPA § 78eee(b)(2)(A) gives exclusive 

jurisdiction to this Court over the debtor’s property wherever located and SIPA § 78eee(b)(2)(B) 

provides for stay protection as to, inter alia, any suit against the debtor’s property.  To the extent 

the Anwar Action seeks to assert disguised fraudulent transfer claims by attempting to recover 

funds received by the Anwar Released Defendants in connection with their involvement with 

BLMIS, it violates these sections of SIPA.  The December 15 Stay Order thus serves to stop the 

Anwar Named Plaintiffs from interfering with potential estate assets.  See Fox, 429 B.R. at 433; 

Stahl, 443 B.R. at 315; Maxam, 474 B.R. at 87.  

Each of the provisions of section 362(a) is designed to prevent the dismemberment of the 

bankruptcy estate through interference, either directly or indirectly, with the trustee’s control 

over estate property.  See, e.g., AP Indus., Inc. v. SN Phelps & Co. (In re AP Indus., Inc.), 117 

B.R. 789, 798 (S.D.N.Y. 1990); Liberty Mut. Ins. Co. v. Off. Unsecured Creditors’ Comm. of 
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Spaulding Composites Co. (In re Spaulding Composites Co.), 207 B.R. 899, 908 (B.A.P. 9th Cir. 

1997); In re Burgess, 234 B.R. 793, 799 (D. Nev. 1999); In re HSM Kennewick, L.P., 347 B.R. 

569, 572 (Bankr. N.D. Tex. 2006).  The Settlement and the underlying Anwar Action are 

derivative of the Trustee’s claims, and the claims assigned to the Trustee by Sentry, GS, and 

GSP, to the extent they are based on the same facts, seek the same funds from the same 

defendants, for example, through the imposition of a constructive trust, and are inextricably 

intertwined with the Trustee’s claims.  Even to the extent certain of the claims in the Anwar

Action are not derivative of the Trustee’s claims, “[a] suit against a third party alleging liability 

not derivative of the debtor’s conduct but that nevertheless poses the specter of direct impact on 

the res of the bankrupt estate may just as surely impair the bankruptcy court’s ability to make a 

fair distribution of the bankrupt’s assets as a third-party suit alleging derivative liability.”  

Quigley, 676 F.3d at 58.  Here, where the limited assets of the Anwar Released Defendants 

means that any assets used to fund the Settlement will reduce the Trustee’s potential recovery, 

the impact on the res is direct and significant.

“The automatic stay is one of the most fundamental bankruptcy protections . . . .”  Fox, 

429 B.R. at 430.  The stay provision is broad, and “prevents creditors from reaching the assets of 

the debtor’s estate piecemeal and preserves the debtor’s estate so that all creditors and their 

claims can be assembled in the bankruptcy court for a single organized proceeding.”  In re AP 

Indus., Inc., 117 B.R. at 798 (citations omitted).  Similarly, in this SIPA action, the automatic 

stay “protects customers of BLMIS by fostering fair, uniform, and efficient distribution of 

customer property.”  Fox, 429 B.R. at 430.  The automatic stay is intended precisely to prevent 

those creditors who are able to act first from obtaining payment “in preference to and to the 

detriment of other creditors.”  See In re AP Indus., Inc., 117 B.R. at 799 (quoting H.R. Rep. No. 
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95-595, at 340 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6296–97; S. Rep. No. 95-989, at 49 

(1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5835); Keene Corp. v. Coleman (In re Keene 

Corp.), 164 B.R. 844, 849 (Bankr. S.D.N.Y. 1994); Fox v. Picard, 848 F. Supp. 2d 469, 478 

(S.D.N.Y. 2012).  This would be the exact result if settlement funds were paid in the Anwar 

Action before the conclusion of the Trustee’s Action.  

B. The Settlement Seeks to Recover Fraudulently Transferred Funds in 
Violation of Section 362(a)(1) 

The Settlement (as well as the litigation that underlies it) seeks to recover the same funds 

from the Anwar Released Defendants that are sought by the Trustee in his Action as well as in 

the claims assigned to the Trustee.  To the extent the underlying Anwar Action asserts claims for 

unjust enrichment and seeks a constructive trust over “benefits derived” by the Anwar Released 

Defendants in connection with their “unjust enrichment and inequitable conduct,” the actions 

are—on their face—for the same fraudulent transfers received from BLMIS.  (Gabriel Dec., Ex. 

26 ¶¶ 571–72.)  Moreover, the Anwar Action seeks the recovery of fees paid to certain of the 

Trustee’s FGG Defendants.  (Id. ¶¶ 4, 236–49.)  As the Trustee has alleged, these fees and 

commissions were paid to these Anwar Released Defendants through transfers from BLMIS—

the same transfers sought by the Trustee in his subsequent transferee claims against certain of the 

Anwar Released Defendants.  (Gabriel Dec., Ex. 1, ¶¶ 23-26, 543, 557-727.)

The automatic stay, reinforced by the Stay Orders, prohibits third parties from seeking to 

recover fraudulently transferred funds: “a third-party action to recover fraudulently transferred 

property is properly regarded as undertaken ‘to recover a claim against the debtor’ and subject to 

the automatic stay pursuant to § 362(a)(1).”  In re Colonial Realty Co., 980 F.2d at 131–32; Fox, 

848 F. Supp. 2d at 478; see also In re Keene Corp., 164 B.R. at 850 (“Where a [debtor’s] 

creditor seeks to recover his or her claim from a transferee of [the debtor’s] property, the 
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creditor’s action is stayed by Section 362(a)(1).”); Crysen/Montenay Energy Co. v. Esselen 

Assocs., Inc. (In re Crysen/Montenay Energy Co.), 902 F.2d 1098, 1103 (2d Cir. 1990) 

(unsecured creditor should not be able to obtain priority over other unsecured creditors, and 

action by such creditor to recover its claim against third party defendant found to be in violation 

of stay). 

C. The Settlement Seeks to Collect or Recover on the Trustee’s Claims in 
Violation of Section 362(a)(6)

In any event, no matter how they characterize their damages, in the Settlement and 

underlying action, the Representative Plaintiffs seek to recover for the loss of funds ultimately 

invested in BLMIS and the damages sought consist of funds wrongly transferred from BLMIS.  

They, therefore, additionally violate section 362(a)(6), which prohibits acts to collect or recover 

a claim against the debtor.  

The transfers that Sentry, GS, and GSP received in connection with BLMIS included, as 

the Trustee has alleged in his Amended Complaint, more than $3.2 billion of customer funds.  

(Gabriel Dec., Ex. 1, ¶ 536.)  The FGG Funds were either entirely, or almost entirely, invested in 

BLMIS.  Hundreds of millions of the dollars redeemed by the FGG Funds were transferred to 

related FGG entities in the form of fees and redemptions, and to the FG Individual Defendants 

who received salaries and distributions of profit (Gabriel Dec., Ex. 1, ¶¶ 23-26, 543; see also id. 

¶¶ 127, 133, 139, 150-55, 170, 185, 200, 209, 217, 223, 229, 235, 241, 246, 252, 258, 264, 270, 

276, 281, 287, 292, 297, 303, 311.)  The FG Individual Defendants are now funding the 

Settlement.  (Gabriel Dec., Ex. 7.)  The Representative Plaintiffs, after conducting due diligence, 

determined that the FG Individual Defendants “have limited financial resources and are being 

sued by other parties with respect to the same or similar claims as those asserted in this Action; 

they are incurring substantial legal expenses to defend the Action and such other proceedings; 
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and they could well be unable to pay a substantially greater judgment or settlement.”  The 

Representative Plaintiffs’ concern regarding the limited assets available to the FG Individual 

Defendants are reflected in the fact that the Settlement provides for the revocation of releases 

should the FG Individual Defendants’ net worth exceed amounts disclosed to the Anwar 

Plaintiffs.  (Gabriel Dec., Ex. 6 ¶ 12.)  Specifically, the Settlement provides:

Plaintiff’s Lead Counsel acknowledge that they received certain confidential 
information regarding each of the FG Individual Defendants’ finances prior to 
executing this Stipulation.  If, prior to the earlier of the Effective Date of July 1, 
2013 it is determined that any FG individual Defendant’s net worth was 
materially greater than disclosed to Plaintiffs’ Lead Counsel as of the applicable 
date of such representations, then the Representative Plaintiffs may, at their sole 
and absolute discretion, revoke the release provided for in ¶¶ 24 and 26 of this 
Stipulation (the “Net Worth Option”) with respect to any such FG Individual 
Defendant (the “Excluded Defendant”).

By seeking recovery of (or recovery out of) the same transfers sought by the Trustee, the 

Settlement and the Anwar Action seek to collect on the Trustee’s claims, thus prejudicing the 

Trustee’s ability to pursue his claims.  See Sosne v. Reinert & Duree, P.C. (In re Just Brakes 

Corporate Sys., Inc.), 108 F.3d 881, 884 (8th Cir. 1997) (creditor’s collection on a pre-petition 

judgment out of property that the Trustee was pursuing in his fraudulent transfer claim violated 

§ 362(a)(6) because it “prejudiced the Trustee’s ability to litigate a competing avoidance claim 

on behalf of all creditors and was therefore inconsistent with the basic purpose of the automatic 

stay”); see also In re Bernard L. Madoff Inv. Sec. LLC,  No. 11-2392, 2011 WL 7975167, at *14 

(S.D.N.Y. Dec. 15, 2011)(hereafter, the “Stahl Ruling”) (citing Just Brakes 108 F.3d at 884); 3 

COLLIER ON BANKRUPTCY ¶ 362.03[8][c] (16th ed. 2010) (“The stay does apply, however, to an 

attempt to collect a prepetition claim out of property that was fraudulently transferred by the 

debtor before the commencement of the case;” although the property is not itself property of the 

estate, “[t]he fraudulent transfer action belongs to the estate, and a creditor’s attempt to recover 

out of fraudulently conveyed property is stayed”).  
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The Representative Plaintiffs’ attempt to recover on those claims to the exclusion of the 

Trustee is an additional interference with his claims.  The Representative Plaintiffs’ efforts 

through the Settlement to recover, or recover from, the proceeds of fraudulent transfers received 

by the Anwar Released Defendants is an improper attempt to collect on the Trustee’s claims 

against these defendants and is thus precluded by section 362(a)(6).  

D. The Representative Plaintiffs Seek to Exercise Control Over Property of the 
Estate and Implicate BLMIS’ Property Interests in Violation of Section 
362(a)(3)

Section 362(a)(3) applies the automatic stay to any act to exercise control over property 

of the estate or customer property.  “Indeed, every conceivable interest of the debtor, future, 

nonpossessory, contingent, speculative, and derivative, is within the reach of the term ‘property 

of the estate.’” Fox, 848 F. Supp. 2d at 478 (emphasis added).  Actions that have the effect of 

exercising control over property of the estate or customer property, or where the actions 

“necessarily implicate” a debtor’s property interests, violate Bankruptcy Code § 362(a)(3), 

regardless of whether the debtor is named in the action.  Adelphia, 2006 WL 1529357, at *3 

(granting TRO because third party suit threatened to interfere with debtor’s realization of value 

of its assets and its reorganization); In re MCEG Prods., Inc., 133 B.R. 232, 235 (Bankr. C.D. 

Cal. 1991) (third party suit to enjoin sale by debtor violated automatic stay because it affected 

debtor’s rights in sale agreement).  Section 362(a)(3) protects the in rem jurisdiction of the 

Court, and prohibits interference with the disposition of the assets that are under the Court’s 

wing, whether or not the debtor is named as a defendant as part of that effort.  And this is so 

regardless of the form the interference takes.  See Adelphia, 2006 WL 1529357, at *3.  Critically, 

courts look to the substance and not the form of the purported action.  See 48th St. Steakhouse, 

Inc. v. Rockefeller Grp., Inc. (In re 48th St. Steakhouse, Inc.), 835 F.2d 427, 431 (2d Cir. 1987) 
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(“If action taken against the non-bankrupt party would inevitably have an adverse impact on 

property of the bankrupt estate, then such action should be barred by the automatic stay.”). 

The Settlement and the Anwar Action seek to recover from the Anwar Released 

Defendants for claims arising out of the BLMIS fraud and based on substantially the same 

operative facts as those alleged by the Trustee.  By settling the Anwar Action, the Representative 

Plaintiffs are attempting to exercise control over causes of action that belong to the Trustee, 

which are property of the estate.  See Jackson v. Novak (In re Jackson), 593 F.3d 171, 176 (2d 

Cir. 2010).  Moreover, the Representative Plaintiffs seek to recover from property that was 

improperly transferred to the Anwar Released Defendants—funds that the Trustee seeks to 

recover in connection with the Trustee’s Action.  The Settlement will “inevitably have an 

adverse impact on the property of the estate,” see 48th St. Steakhouse, 835 F.2d at 431, and 

constitutes a clear violation of the automatic stay.  See Quigley, 676 F.3d at 57–58 (bankruptcy 

court has jurisdiction over third party claims that even “pose[] the specter of direct impact on the 

res of the bankrupt estate . . .”). 

III. THE INJUNCTION DEFENDANTS SHOULD BE PRELIMINARILY ENJOINED 
PURSUANT TO SECTION 105(a) OF THE BANKRUPTCY CODE TO ALLOW 
FOR THE FAIR AND EQUITABLE ADMINISTRATION OF THE BLMIS 
ESTATE  

The automatic stay should be extended and the Injunction Defendants should be enjoined 

under section 105(a) of the Bankruptcy Code from effectuating the Settlement given, among 

other things, the adverse economic impact on the estate if the Settlement and underlying action 

are allowed to go forward.  See, e.g., Quigley, 676 F. 3d at 53; Fox, 429 B.R. at 434–37; Stahl, 

443 B.R. at 315–16.  As the Trustee set forth in his Amended Complaint, the Trustee’s FGG 

Defendants possess fraudulently transferred BLMIS estate property that must be marshaled and 
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equitably distributed by the Trustee.  (Gabriel Dec., Ex. 1 ¶¶ 51-312, 543-48.)  The Settlement 

would deplete assets that ultimately belong to the estate.  

The Representative Plaintiffs also apparently seek to enjoin the Trustee from prosecuting 

his Action.  The Representative Plaintiffs’ proposed order filed with the district court seems to 

provides that any person seeking funds from the escrow fund (established as part of the 

Settlement to settle claims against the Anwar Released Defendants, including those of the 

Trustee) is enjoined from bringing any claims related to the claims asserted in the Anwar Action 

against the Anwar Released Defendants.  (Gabriel Dec., Ex. 6 at Ex. B ¶ 17.)  This interference 

with the Trustee’s ability to pursue his claims for the benefit of defrauded BLMIS customers 

surely would impair this Court’s jurisdiction and threatens the administration of the BLMIS 

estate. 

A. Standard for a Section 105(a) Injunction

Section 105(a) of the Bankruptcy Code, applicable here pursuant to section 78fff(b) of 

SIPA, grants bankruptcy courts broad discretion to “issue any order ‘necessary or appropriate to 

carry out the provisions of [the Bankruptcy Code]’ . . . .”  11 U.S.C. § 105(a); see also U.S. 

Lines, Inc. v. Am. S.S. Owners Mut. Prot. & Indem. Ass’n, Inc. (In re U.S. Lines, Inc.), 197 F.3d 

631, 640 (2d Cir. 1999).  Courts in this Circuit have held that section 105(a) authorizes 

bankruptcy courts to issue injunctions, and because the injunctions are authorized by statute, the 

standard for Rule 7065 injunctions is inapplicable.  See Fox, 429 B.R. at 436 (“Because 

injunctions under section 105(a) are authorized by statute, they need not comply with traditional 

requirements of Rule 65”); LaMonica v. N. of Eng. Protecting & Indemn. Ass’n (In re Probulk 

Inc.), 407 B.R. 56, 63 (Bankr. S.D.N.Y. 2009).  The Court may enjoin suits if: (i) a third party 

suit would impair the court’s jurisdiction with respect to a case before it, or (ii) the third party 

suits threaten to thwart or frustrate the debtor’s reorganization efforts and the stay is necessary to 
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preserve or protect the debtor’s estate.15  See Fox, 429 B.R. at 436; Stahl, 443 B.R. at 318; 

Calpine Corp. v. Nev. Power Co. (In re Calpine Corp.), 354 B.R. 45, 58 (Bankr. S.D.N.Y. 2006) 

aff’d, 365 B.R. 401 (S.D.N.Y. 2007); Fisher v. Apostolou, 155 F.3d 876, 882 (7th Cir. 1998).16

Courts have routinely used section 105(a) to extend section 362 to third party actions 

against non-debtor entities “when a claim against the non-debtor will have an immediate adverse 

economic consequence for the debtor’s estate.”  Fox, 429 B.R. at 434 (quoting Queenie, Ltd. v. 

Nygard Int’l, 321 F.3d 282, 287 (2d Cir. 2003).  For example, the district court, in affirming a 

bankruptcy court decision enjoining certain third party litigation, held that an injunction was 

properly granted pursuant to section 105(a) and the court accordingly did not need to consider 

whether section 362 was also applicable.  Nev. Power Co. v. Calpine Corp. (In re Calpine 

Corp.), 365 B.R. 401, 409 n.20 (S.D.N.Y. 2007); see also Kagan v. Saint Vincents Catholic Med. 

Ctrs. of N.Y. (In re Saint Vincents Catholic Med. Ctrs. of N.Y.), 449 B.R. 209, 217 (S.D.N.Y. 

2011) (the bankruptcy court has authority under section 105 broader than the automatic stay 

provisions of section 362); In re Lyondell Chem. Co., 402 B.R. at 587 n.33) (court, in granting a 

limited injunction to stay non-debtor litigation, noted that section 105(a) could be used to enjoin 

acts against non-debtor entities even when section 362 protection was not available); In re 

Wingspread Corp., 92 B.R. at 94 (“The basic purpose of [section 105(a)] is to enable the court to 
                                                
15 Notwithstanding that the Rule 7065 standard need not be satisfied here, it easily is. There is no question that an 
infringement on this Court’s jurisdiction constitutes “irreparable harm.” Adelphia, 2006 WL 1529357, at *5.  
Moreover, the Trustee is likely to succeed on the merits of his Amended Complaint and demonstrate that the 
Injunction Defendants have violated the automatic stay, as demonstrated herein. See id. at *4–5; see Fox, 429 B.R. 
at 436 n.14; Stahl, 443 B.R. at 318 n.24.

16 See also In re Adelphia Commc’ns Corp., 298 B.R. 49, 54 (S.D.N.Y. 2003); Lyondell Chem. Co. v. CenterPoint 
Energy Gas Servs. Inc. (In re Lyondell Chem. Co.), 402 B.R. 571, 588 n.37 (Bankr. S.D.N.Y. 2009); Keene Corp. v. 
Acstar Ins. Co. (In re Keene Corp.), 162 B.R. 935, 944 (Bankr. S.D.N.Y. 1994); E. Air Lines, Inc. v. Rolleston (In re 
Ionosphere Clubs, Inc.), 111 B.R. 423, 431 (Bankr. S.D.N.Y. 1990), aff’d in part, 124 B.R. 635 (S.D.N.Y. 1991); 
Garrity v. Leffler (In re Neuman), 71 B.R. 567, 571–72 (S.D.N.Y. 1987); C & J Clark Am., Inc. v. Carol Ruth, Inc.
(In re Wingspread Corp.), 92 B.R. 87, 92 (Bankr. S.D.N.Y. 1988); LTV Steel Co. v. Bd. of Educ. (In re Chateaugay 
Corp.), 93 B.R. 26, 29 (S.D.N.Y. 1988). 

12-02047-brl    Doc 3    Filed 11/29/12    Entered 11/29/12 20:28:39    Main Document    
  Pg 38 of 47

Case 1:12-cv-09408-VM   Document 40-3    Filed 02/19/13   Page 39 of 48



30

do whatever is necessary to aid its jurisdiction . . . .”); In re Neuman, 71 B.R. at 571 (under 

section 105 the bankruptcy court has broad powers to issue injunctions notwithstanding the 

inapplicability of the automatic stay provisions).

B. The Settlement and Underlying Action Threaten This Court’s Jurisdiction 
and the Administration of the Estate and an Injunction Is Necessary to 
Preserve and Protect the Estate

As described above, the Settlement purports to resolve claims that are inextricably 

intertwined with the Trustee’s claims, and threatens to allow certain indirect investors of BLMIS 

to recover estate property.  Such an outcome would compromise the equitable distribution of 

customer property under SIPA and circumvent the orders entered by this and other Courts related 

to the claims process and the calculation of net equity.  See, e.g., Net Equity Decision, 424 B.R. 

122.  Further, such a result would run afoul of the general principle that stakeholders of a 

bankruptcy estate should not be permitted to race to the courthouse to recover preferentially to 

the detriment of other stakeholders.  See, e.g., In re Keene Corp., 164 B.R. at 849–54; In re AP 

Indus., Inc. 117 B.R. at 799; Johns-Manville Corp. v. Colo. Ins. Guar. Ass’n (In re Johns-

Manville Corp.), 91 B.R. 225, 228–29 (Bankr. S.D.N.Y. 1988); McHale v. Alvarez (In re 1031

Tax Grp., LLC), 397 B.R. 670, 686 (Bankr. S.D.N.Y. 2008).  It would also frustrate the goals of 

SIPA, pursuant to which customers with allowed claims who held investment accounts with 

BLMIS have preferential claims to the BLMIS customer property fund.  See SIPA § 78lll(2).  

The Injunction Defendants’ conduct is just the sort of behavior that courts in this and other 

jurisdictions have prohibited time after time.  See, e.g., In re Keene Corp., 164 B.R. at 849, 854; 

In re AP Indus., Inc., 117 B.R. at 801–02; In re Johns-Manville Corp., 91 B.R. at 228; In re 1031 

Tax Grp., LLC, 397 B.R. at 684–85; Singer Co. B.V. v. Groz Beckert KG (In re Singer Co. N.V.), 

No. 99–10578, 2000 WL 33716976, at *5–7 (Bankr. S.D.N.Y. Nov. 3, 2000); Apostolou, 155 

F.3d 876.
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In addition, if permitted to be consummated, the Settlement would unfairly devalue the 

Trustee’s settlements with the FGG Funds.  Under those court-approved FGG Fund settlements, 

in view of the FGG Funds’ limited cash assets, the Trustee received limited payments from the 

FGG Funds but also was assigned the FGG Funds’ claims against the FGG management entities 

and principals.  As part of the settlements, the Trustee agreed to share with the FGG Funds any 

recoveries after certain thresholds were met.  Of course, any of the shared recoveries paid to the 

FGG Funds would ultimately be for the benefit of the FGG Funds’ shareholders or limited 

partners which comprise the proposed class in the Anwar Action.

By attempting to jump ahead of the Trustee, the Representative Plaintiffs and proposed 

Settlement Class are attempting to abrogate the value of the FGG Funds settlements by collecting 

from the FG Individual Defendants their limited assets before the threshold has been met and 

without sharing with the Trustee.  The Representative Plaintiffs and their counsel were fully 

aware of the FGG Funds’ settlement terms through their active participation in the Sentry, Sigma 

and Lambda liquidation proceedings in the British Virgin Islands as well as the GS and GSP 

proceedings in this Court.  In none of those proceedings did any of the Representative Plaintiffs, 

other proposed Settlement Class members or their counsel maintain objections to the Trustee’s 

settlements with the FGG Funds.  They should not be permitted to rewrite the Trustee’s 

settlements by making an end run of the assets of the Trustee’s FGG Defendants.

The district court already has three times affirmed this Court’s decision that a section 

105(a) injunction was necessary to protect the court’s jurisdiction and the administration of the 

liquidation.  In Fox, Stahl, and Maxam, this Court enjoined the defendants therein from 

prosecuting actions against parties being sued by the Trustee.  In addition to finding that the 

defendants in those actions had usurped causes of actions belonging to the Trustee, the Court 
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found that the third party actions at issue in those cases would have “an immediate adverse 

economic consequence for the debtor’s estate.”  Stahl, 443 B.R. at 316 (quoting Queenie, 321 

F.3d at 287).  Further, as the district court held in affirming Fox, a section 105(a) injunction is 

warranted even if the claims asserted are not property of the estate, where, as here, the overlap 

between the claims asserted in the Trustee’s Action and the Anwar Action are “so closely related 

that allowing the Injunction Defendants to convert the bankruptcy proceedings into a race to the 

courthouse would derail the bankruptcy proceedings.”  See Fox, 848 F. Supp. 2d at 487 (quoting 

Apostolou, 155 F.3d at 883); Maxam, 474 B.R. at 87 (action against Trustee in Cayman Islands 

threatened Bankruptcy Court’s exclusive in rem jurisdiction over estate, and enforcement of 

automatic stay and injunction under section 105 was warranted).

In affirming the Stahl decision, the district court held that the third party actions at issue 

there “substantially interfere[d] with the ability of the trustee to move in his cases to recover 

assets for the estate as a whole,” and had an adverse impact on property of the estate because the 

money recovered by the third party plaintiffs in any judgment “would inevitably be the money 

that the trustee sought to recover.”  See Stahl Ruling, 2011 WL 7975167, at *12, *15.  Like the 

third party actions in Stahl, the Settlement will necessarily interfere with the Trustee’s ability to 

recover in the Trustee’s Action, particularly against the FGG principals, and should likewise be 

enjoined pursuant to section 105(a).

While the Representative Plaintiffs may argue that they possess some independent claims 

against the Trustee’s FGG Defendants, when seeking to recover from the same limited pool of 

funds for claims arising out of the same common nucleus of operative facts, the Trustee must be 

able to effectively prosecute his action.  As the district court held in another Madoff-related stay 

action:
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rather than have a profusion of claims, it’s the rationale behind Section 362 and 
Section 105 to favor the trustee.  It doesn’t have to be for all time, but it has to 
allow the trustee the ability to pursue his actions and obtain rulings and finality on 
those rulings because the trustee is acting for the benefit of all creditors and not 
just a few.

Stahl Ruling, 2011 WL 7975167, at *13 (emphasis added); see also Apostolou, 155 F.3d at 881.

As this Court discussed in Fox and Stahl, and as the district court recognized in affirming 

Fox and Stahl, the Seventh Circuit, faced with a similar scenario, also found the use of a section 

105(a) injunction appropriate.  Fox, 429 B.R. at 434–35; Stahl, 443 B.R. at 316–17; see also 

Stahl Ruling, 2011 WL 7975167, at *14 (finding Apostolou “instructive”); Fox, 848 F. Supp. 2d 

at 487.  In Apostolou, which was a liquidation proceeding, the Seventh Circuit upheld the 

bankruptcy court’s issuance of an injunction under section 105(a) to protect the trustee’s ability 

to marshal assets on behalf of the debtor’s estate, even when the enjoined action did not directly 

seek property of the estate.  155 F.3d at 877–88.  The bankruptcy court issued an injunction 

pursuant to section 105(a), which the district court reversed.  The Seventh Circuit reversed the 

district court’s determination that the bankruptcy court had exceeded its authority in issuing the 

injunction, stating that:

While the [investor plaintiffs’] claims are not “property of” the Lakes States 
estate, it is difficult to imagine how those claims could be more closely “related 
to” it.  They are claims to the same limited pool of money, in the possession of the 
same defendants, as a result of the same acts, performed by the same individuals, 
as part of the same conspiracy.  We can think of no hypothetical change to this 
case which would bring it closer to a “property of” case without converting it into 
one.  Even if the “related to” jurisdiction is not as broad under Chapter 7 cases as 
it is in Chapter 11 cases, it reaches at least this far, for to conclude that the 
“related to” jurisdiction under Chapter 7 does not extend to the circumstances of 
this case would be to amend the Bankruptcy Code to eliminate § 105 from 
Chapter 7 proceedings.

Id. at 882 (internal citations omitted).  

Notably, some of the plaintiffs in Apostolou may have had claims against the defendants 

based on a “separate and distinct injury” to the individual plaintiff that could not be fully 
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measured by the debts owed to the estate.  Id. at 881.  The court nevertheless held that the 

investors who were the plaintiffs in those actions “must wait their turn behind the trustee, who 

has the responsibility to recover assets for the estate on behalf of the creditors as a whole . . . .”  

Id.  Accordingly, the court stayed the underlying actions pending the outcome of the bankruptcy 

proceeding:  “At that point, the degree to which the Apostolou Plaintiffs have been compensated 

for their injuries through their share of the assets in the debtors’ estates will be settled, and it will 

be possible for the district court to proceed with this action against the nondebtor defendants for 

whatever individualized damages may be proper.”  Id. at 883.

Similarly, in In re AP Industries, Inc., this Court stated that a bankruptcy court has 

“authority under § 105 broader than the automatic stay provisions of § 362 and may use its 

equitable powers to assure the orderly conduct of the reorganization proceedings.”  117 B.R. at 

801 (citations omitted).  There, the debtor sought to stay or enjoin actions commenced by a 

creditor against the debtor’s directors and other third parties that were brought because the 

creditor objected to a transaction entered into by the debtor.  The court found that it was 

appropriate to use section 105(a) to enjoin the creditor’s action, stating:

this Court finds that it is also appropriate to issue an injunction pursuant to § 105 
of the Code to stay the [creditor’s] Actions in order to preserve and protect the 
Debtor’s estate and reorganization prospects.  Not only may the outcome of the 
[creditors’] Actions affect the administration of this case, but the possibility of 
inconsistent judgments warrants the issuance of an injunction . . . .

Id. at 802; see also In re Singer Co. N.V., 2000 WL 33716976, at *7.

Akin to the claims the debtor’s investors asserted in Fox, Stahl, Apostolou, and AP 

Industries, the claims at issue in the Settlement are so inextricably intertwined and related to the 

underlying SIPA proceeding and the Trustee’s Action that it is clear that the Settlement will 

impair this Court’s jurisdiction over this proceeding and the Trustee’s ability to marshal assets on 

behalf of the estate.  As in the foregoing cases, the Settlement will result in a “greater 
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distribution on a first come, first serve basis from assets which the trustee has standing to 

recover.”  In re Keene Corp., 164 B.R. at 854.  The investors in the FGG Funds must “wait their 

turn behind the trustee.”  Apostolou, 155 F.3d at 881.

Moreover, allowing the Settlement to go forward could create confusion among other 

BLMIS investors and creditors who may feel compelled to initiate their own self-help 

proceedings and which could create a more widespread “race to the courthouse” environment, 

threatening the orderly administration of the estate.  The statutory schemes created by SIPA and 

the Bankruptcy Code are specifically aimed at avoiding such a result.  See Sec. Investor Prot. 

Corp. v. Blinder, Robinson & Co., 962 F.2d 960, 965 (10th Cir. 1992) (SIPA “establishes 

procedures for the prompt and orderly liquidation of SIPC members”) (internal citations and

quotations omitted); see also In re Shea & Gould, 214 B.R. 739, 750 (Bankr. S.D.N.Y. 1993) 

(Bankruptcy Code seeks to prevent “race to the courthouse”); In re Rubin, 160 B.R. 269, 281 

(Bankr. S.D.N.Y. 1993) (same); Gross v. Russo (In re Russo), 18 B.R. 257, 265 (Bankr. 

E.D.N.Y. 1982) (same).  The proposed Settlement appears to set aside a limited amount of funds 

for claims asserted by the Trustee and others.  However, these limited funds are not ready 

sufficient to satisfy the Trustee’s claims.  At the same time, the proposed settlement seems to 

seek to enjoin the Trustee from bringing any claims related to the claims asserted in the Anwar

Action against the Anwar Released Defendants.  (Gabriel Dec., Ex. 6 at Ex. B ¶ 17.)

In such circumstances, where there is a clear, “immediate adverse economic consequence 

for the debtor’s estate,” section 105(a) should be used to enjoin litigants to the settlement and 

protect potential estate property.  Fox, 429 B.R. at 434 (quoting Queenie, 321 F.3d at 287).  To 

allow otherwise would not only disrupt the Trustee’s efforts to maximize recovery for the estate 
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but would also threaten this Court’s jurisdiction over the Trustee’s Action and the res of the 

BLMIS estate. 

C. The Settlement Threatens to Undermine the Claims Administration Process 
and This Court’s Jurisdiction Under SIPA and the Bankruptcy Code

This Court already has approved a claims process and determined how customers’ and 

other creditors’ claims are to be valued and administered.  The Settlement creates a parallel 

claims process as it involves the payment of funds to investors in the FGG Funds in proportion to 

the investors’ net loss from investing in the FGG Funds.  (Gabriel Dec., Ex. 6 ¶¶ 28-33.)  Unlike 

the BLMIS claims process approved by this Court, amounts will be deducted from the 

Settlement to pay administrative costs, including the cost of providing notice of the Settlement, 

and fees and expenses of the Representative Plaintiffs’ counsel, which, per the terms of the 

Settlement, can be up to 25% of the total settlement amount.  (Id., ¶¶ 29, 34, 35; Ex. A-1 at 10.) 

The duplicative process contemplated by the Settlement circumvents the claims 

determination and allowance process authorized by this Court, in which all of the beneficiaries of 

the Settlement are direct or indirect participants.  The beneficiaries of the Settlement would thus 

leapfrog over customers and take for themselves funds that otherwise would be recoverable by 

the Trustee and distributed to customers and creditors of BLMIS in accordance with this Court’s 

Net Equity Decision and Customers Decision.  Net Equity Decision, 424 B.R. 122; Customers 

Decision, 454 B.R. 285.  In this regard, the Settlement would accomplish indirectly what is 

directly prohibited—indirect investors who are not customers will recover on their claims 

stemming from their investments with the FGG Funds out of property fraudulently transferred 

from BLMIS to the Anwar Released Defendants, all to the exclusion of judicially recognized 

customers and claimants.  Both this Court and the district court have, in granting and affirming 

the injunction at issue in Fox, stated that the potential for distributions outside of “the plan that 
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was determined by the Net Equity Decision” is “particularly alarming.” See Fox, 848 F. Supp. 

2d at 486–87; Fox, 429 B.R. at 437.

The FGG Funds, FGB, Walter Noel, Jeffrey Tucker, Robert Blum, and Jacqueline Harary 

have all filed claims in the liquidation.  (See Cohen Aff. ¶ 5.)  As part of the Settlement with 

Sentry, GS and GSP, the Trustee has allowed BLMIS customer claims for the funds.  The claims 

filed by the FGG Funds have been allowed and Sentry, GS and GSP have received distributions 

totaling approximately $100 million.  (Id. ¶ 6.)  Nevertheless, the Settlement purports, among 

other things, to provide a recovery for the losses of investors in the FGG Funds, indirect 

investors in BLMIS.  By seeking to tap into the same pool of money as the Trustee before the 

conclusion of the Trustee’s Action, the Settlement and the Anwar Action threaten the 

administration of the BLMIS estate and should be enjoined.
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CONCLUSION

For the foregoing reasons, the Trustee respectfully requests that the Court enforce the 

automatic stay, SIPA, and Stay Orders of the District Court, otherwise preliminarily enjoin the 

Injunction Defendants from substantially depleting the assets of the Trustee’s FGG Defendants 

pending the completion of the Trustee’s Action, by issuing an order in the form submitted 

simultaneously herewith.  

Date: New York, New York
November 29, 2012

/s/ David J. Sheehan_________
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1. Irving H. Picard, Esq. (the “Trustee”), as trustee for the substantively consolidated 

liquidation of the business of Bernard L. Madoff Investment Securities LLC (“BLMIS”) and 

Bernard L. Madoff (“Madoff”), under the Securities Investor Protection Act §§ 78aaa et seq., by 

and through his undersigned counsel, for this Amended Complaint, states as follows:

I. NATURE OF THE ACTION

2. The Defendants named in this Amended Complaint worked in conjunction with 

BLMIS and Madoff to commit, and exponentially expand, the single largest financial fraud in 

history.  Serving as one of Madoff’s largest marketing and investor relations arms, the 

Defendants were active participants in, and substantially aided, enabled, and helped sustain 

Madoff’s Ponzi scheme.  Every dollar the Defendants purportedly “earned,” and every dollar 

they kept to unjustly enrich themselves, was stolen money.  Every asset the Defendants own that 

originated from the purported management and performance fees drawn from fictitious returns is 

in fact Customer Property, as defined by statute,1 and must be returned to the Trustee for 

equitable distribution to BLMIS customers.

3. This is a case in which sophisticated hedge fund investment advisers and 

promoters engaged in a systematic, purposeful enterprise with Madoff to maintain and profit 

from a fraud and wrongly enrich themselves.  The Defendants had actual and constructive 

knowledge of Madoff’s fraud and cannot deny their knowledge of many “red flags” indicating 

the likelihood of that fraud.  This case goes well beyond “red flags.”

                                                
1 SIPA § 78lll(4) defines “Customer Property” as “cash and securities . . . at any time received, acquired, or held by 
or for the account of a debtor from or for the securities accounts of a customer, and the proceeds of any such 
property transferred by the debtor, including property unlawfully converted.”
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4. The Defendants did not properly, independently, and reasonably perform due 

diligence into the many red flags strongly indicating Madoff was a fraud.  The Defendants did 

exactly the opposite.  The Defendants misled regulators, investors, and potential investors and 

generally looked the other way, focusing only on self-interest and profit.  Among many other 

things, the Defendants:

a. failed to perform as independent investment advisers and fiduciaries, 
serving by their own admission as an extension of BLMIS’s marketing 
and customer relations operation;

b. knowingly and explicitly conspired with Madoff to deceive the Securities 
Exchange Commission (the “SEC”) by misrepresenting the true nature of 
their respective investment advisory roles and by intentionally misstating 
Madoff’s role;

c. ascribed inconsistent roles to Madoff depending on the circumstances.  
Sometimes the Defendants claimed Madoff was merely a broker-dealer 
executing the Defendants’ own investment strategy.  At other times, the 
Defendants said Madoff was an investment adviser acting as an agent.  
And still at other times, the Defendants claimed BLMIS was acting as a 
principal in performing investment adviser functions;

d. provided false security to their investors through false marketing 
materials, and shielded Madoff from direct inquiries.  The Defendants 
discouraged customers, potential customers, and others from performing 
direct due diligence on Madoff, intentionally removed references to him 
from their offering memoranda and marketing materials, and in all 
respects served as a “gatekeeper” in order to prevent unwanted inquiries;

e. performed no real due diligence on Madoff’s one-person auditing firm 
before or even after one of their investors likened BLMIS to another Ponzi 
scheme.  Some of the individual Defendants not only ignored the fact that 
Madoff’s auditing firm lied to them, but perpetrated their own fraud by 
knowingly misleading investors and potential investors about the auditing 
firm’s size, reputation, and capabilities;

f. ignored basic, standard industry statistical analyses of Madoff’s consistent 
returns over nearly two decades that should have led them to reasonably 
conclude the returns were manufactured.  The lack of any volatility ever, 
even in often volatile markets, was an obvious sign of fraud.  The 
Defendants utilized the consistent lack of volatility as a banner to promote 
the success of their own funds;
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g. regularly received Madoff’s trade confirmations reflecting implausible 
equities trading volumes and percentages, as well as options trading 
volumes that were impossible, as they greatly exceeded the entire volume 
of reported options trading on the relevant exchanges.  The Defendants 
never questioned how trading at such massive volumes could not leave a 
“footprint” in the market or otherwise impact pricing;

h. represented that the massive options trading that was part of Madoff’s 
purported strategy was made through over-the-counter trades with 
individual counterparties, even though the trade confirmations the 
Defendants received from BLMIS reflected exchange traded options, not 
over-the-counter trades.  The Defendants never knew the identity of a 
single options trade counterparty, nor did they investigate the 
counterparties’ ability to perform their obligations under the trade 
agreements;

i. willingly entered into an investment relationship with Madoff that 
prevented all of the traditional, independent checks and balances seen in 
the investment advisory business.  Madoff served as investment adviser, 
prime broker, valuation agent, sub-custodian, as well as executing broker, 
and all compliance and supervisory functions at BLMIS were performed 
by Madoff’s family.  This structure was tailor-made for perpetrating fraud 
– Madoff could readily misappropriate assets without any independent 
oversight – but the Defendants never questioned it;

j. despite representing Madoff’s investment strategy as their own for nearly 
two decades, the Defendants’ internal communications indicate they never 
understood the strategy;

k. knew for many years that their investors, market experts, due diligence 
experts, and even their own consultant (hired to review BLMIS 
transactions) had grave suspicions Madoff and the investment strategy 
were a sham;

l. touted and marketed their due diligence process as being the best, as well 
as the “value added” service that justified fees greater than those of many 
of their competitors, when, in fact, the Defendants failed to perform even a 
modicum of reasonable due diligence; 

m. turned a blind eye to Madoff’s fraudulent activities for the simple reason 
that the Defendants’ continued prosperity and very existence was directly 
and exclusively tied to Madoff – if he was exposed as a fraud, their vast 
empire would collapse; and

n. acted as Madoff’s de facto partners by failing to act as fiduciaries and by 
lending their resources, marketing, reputation, protection, and undying 
allegiance to Madoff.  The Defendants, along with many others, 
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knowingly and actively aided Madoff, causing a catastrophic growth of 
the fraud and deepening of BLMIS’s insolvency, the result of which was 
billions in damages to thousands of customers.

5. Through this Amended Complaint the Trustee seeks the return of all Customer 

Property belonging to the BLMIS estate, in the form of redemptions, fees, compensation, and 

assets; as well as all damages, including but not limited to compensatory and punitive damages, 

caused by the Defendants’ misconduct; and the disgorgement of all funds and properties by 

which the Defendants were unjustly enriched at the expense of BLMIS’s customers.

II. JURISDICTION AND VENUE

6. The Trustee brings this adversary proceeding pursuant to his statutory authority 

under SIPA §§ 78fff(b) and 78fff-2(c)(3), sections 105(a), 502(d), 542, 544, 547, 548(a), 550(a), 

and 551 of 11 U.S.C. §§ 101 (the “Bankruptcy Code”), the New York Fraudulent Conveyance 

Act (N.Y. Debt. & Cred. § 270 (McKinney 2001)), New York Civil Practice Law and Rules 

(McKinney 2001), and other applicable law, for turnover, accounting, preferences, fraudulent 

conveyances, unjust enrichment, conversion, money had and received, aiding and abetting fraud, 

aiding and abetting breach of fiduciary duty, consequential and punitive damages, and objection 

to the customer claims filed by some of the Defendants.  The Trustee seeks, among other things, 

to set aside all avoidable transfers, collect damages caused by the Defendants, preserve the stolen 

Customer Property for the benefit of BLMIS customers, and recover all stolen Customer 

Property from the Defendants, in whatever form it may now or in the future exist.

7. This is an adversary proceeding brought in the Court in which the main 

underlying SIPA proceeding, No. 08-01789 (BRL) (the “SIPA Proceeding”) is pending.  The 

Securities Investor Protection Corporation (“SIPC”) originally brought the SIPA Proceeding in 

the United States District Court for the Southern District of New York as Securities Exchange 
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Commission v. Bernard L. Madoff Investment Securities LLC et al., No. 08 CV 10791 (the 

“District Court Proceeding”).  This Court has jurisdiction over this adversary proceeding under 

28 U.S.C. § 1334(b) and SIPA §§ 78eee(b)(2)(A), (b)(4).

8. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (C), (E), (F), (H), 

and (O).

9. Venue in this district is proper under 28 U.S.C. § 1409.

III. BACKGROUND

10. On December 11, 2008 (the “Filing Date”), Madoff was arrested by federal agents 

for violations of the criminal securities laws, including, inter alia, securities fraud, investment 

adviser fraud, and mail and wire fraud.  Contemporaneously, the SEC filed the District Court 

Proceeding against Madoff, which remains pending.  The SEC complaint alleges that Madoff 

and BLMIS engaged in fraud through the BLMIS Investment Advisory business (the “BLMIS 

IA Business”).

11. On December 12, 2008, The Honorable Louis L. Stanton entered an order 

appointing Lee S. Richards, Esq. as receiver for the assets of BLMIS (the “Receiver”).

12. On December 15, 2008, pursuant to SIPA § 78eee(a)(4)(B), SIPC filed an 

application in the District Court alleging, inter alia, BLMIS was not able to meet its obligations 

to securities customers as they came due and, accordingly, its customers needed the protections 

afforded by SIPA.  On that same date, pursuant to SIPA § 78eee(a)(4)(A), the SEC consented to 

a combination of its own action with SIPC’s application.
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13. Also on December 15, 2008, Judge Stanton granted SIPC’s application and 

entered an order pursuant to SIPA (the “Protective Decree”), which, in pertinent part:  

a. Appointed the Trustee for the liquidation of the business of BLMIS 

pursuant to SIPA § 78eee(b)(3);

b. Appointed Baker & Hostetler LLP as counsel to the Trustee pursuant to 

SIPA § 78eee(b)(3); 

c. Removed the case to this Bankruptcy Court pursuant to SIPA 

§ 78eee(b)(4); and

d. Removed the Receiver for BLMIS.

14. Pursuant to SIPA § 78lll(7)(B), the Filing Date is deemed to be the date of the 

filing of the petition within the meaning of sections 547 and 548 of the Bankruptcy Code and the 

date of the commencement of the case within the meaning of section 544 of the Bankruptcy 

Code.

15. By orders dated December 23, 2008 and February 4, 2009, respectively, the 

Bankruptcy Court approved the Trustee’s bond and found the Trustee was a disinterested person.  

Accordingly, the Trustee is duly qualified to serve and act on behalf of the estate of BLMIS.

16. By virtue of his appointment under SIPA, the Trustee has the responsibility to 

recover and pay out Customer Property to BLMIS customers, assess claims, and liquidate any 

other assets of BLMIS for the benefit of the estate and its creditors.  The Trustee is in the process 

of marshalling BLMIS’s assets, but such assets will not be sufficient to fully reimburse BLMIS 

customers for the billions of dollars they invested through BLMIS.  Consequently, the Trustee 
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must use his broad authority as expressed and intended by both SIPA and the Bankruptcy Code 

to pursue recovery for BLMIS accountholders. 

17. Based upon the Trustee’s ongoing investigation, it now appears there were more 

than 8,000 customer accounts at BLMIS over the life of the scheme.  In early December 2008, 

BLMIS generated account statements for its approximately 4,900 open customer accounts.  

When added together, these statements purportedly showed that BLMIS customers had 

approximately $65 billion invested through BLMIS.  In reality, BLMIS had assets on hand worth 

a fraction of that amount.  Customer accounts had not accrued any real profits because no 

investments were ever made.  By the time the Ponzi scheme came to light on December 11, 

2008, investors had already lost approximately $20 billion in principal. 

18. As Madoff admitted at his Plea Hearing, he never purchased any of the securities, 

options, or Treasurys for the BLMIS IA Business and the returns he reported to customers were 

entirely fictitious.  Based on the Trustee’s investigation to date, there is no record of BLMIS 

having cleared a single purchase or sale of securities on any exchange in connection with the 

SSC Strategy.2  

19. For years, prior to his arrest, Madoff repeatedly represented that he conducted his 

options trading on the over-the-counter (“OTC”) market rather than through any listed exchange.  

Based on the Trustee’s investigation to date, there is no evidence that the BLMIS IA Business 

ever entered into any OTC options trades on behalf of BLMIS account holders.  

                                                
2 Madoff did a de minimus amount of securities trading outside of the SSC Strategy – such trading is not at 
issue in the Trustee’s allegations here.
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20. In connection with his efforts to recoup billions of dollars of stolen Customer 

Property, on May 18, 2009, the Trustee filed the Complaint in this action against the three 

Fairfield Greenwich Group (“FGG”) entities that maintained accounts with BLMIS:  Fairfield 

Sentry Limited (“Fairfield Sentry”), Greenwich Sentry, L.P. (“GS”), and Greenwich Sentry 

Partners, L.P. (“GSP”) (collectively, the “Feeder Funds”).  Each of the Feeder Funds maintained 

one or more customer accounts at BLMIS, were collectively among Madoff’s largest sources of 

investor principal.  The Feeder Funds withdrew billions of dollars from the BLMIS accounts.  

The Trustee initially filed suit against the Feeder Funds in order to recover all avoidable transfers 

BLMIS made to them.  

21. FGG is a trade name used to refer to a number of affiliated entities, including both 

domestic and foreign corporations, general partnerships, limited partnerships, trusts, and limited 

liability companies.  Internally, those formal business structures were ignored.  According to 

FGG’s own documents, the profits earned by the myriad of FGG entities were distributed to 

individuals and entities based upon their “partnership” percentages in FGG.

22. Fairfield Sentry is currently in liquidation.  On July 21, 2009, the Eastern 

Caribbean Supreme Court in the High Court of Justice of the British Virgin Islands appointed 

Kenneth Krys and Christopher Stride as Joint Official Liquidators of Defendant Fairfield Sentry.  

Defendant Fairfield Sigma Limited (“Sigma”) and Defendant Fairfield Lambda Limited 

(“Lambda”) are two other FGG funds whose sole purpose was to invest all of their respective 

funds in Fairfield Sentry.  Like Fairfield Sentry, both Sigma and Lambda are subject to 

liquidation proceedings in the British Virgin Islands.  Mr. Krys and Mr. Stride were appointed by 

the Eastern Caribbean Supreme Court as Joint Official Liquidators of Sigma on the same day 
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they were appointed as liquidators of Fairfield Sentry.  On April 23, 2009, the Eastern Caribbean 

Supreme Court appointed Mr. Stride as the Official Liquidator of Lambda.  

23. This Amended Complaint includes new allegations and causes of action against 

the Feeder Funds, as well as claims against additional Defendants.  The Feeder Funds are no 

longer directly in possession of the majority of the billions of dollars in transfers they received 

from BLMIS.  They have transferred over one billion dollars to other FGG entities as payments 

for purported management, performance, and administrative fees.  Those FGG entities then used 

hundreds of millions of those dollars to pay percentage distributions to each of FGG’s partners.  

In addition, the Feeder Funds have transferred funds to their investors, which include other FGG 

entities, which redeemed shares or limited partnership interests in the Feeder Funds.  

24. The newly named Defendants include additional FGG affiliated hedge funds that 

invested in the Feeder Funds to benefit from their investments with Madoff, and the investment 

managers and related affiliates that received over a billion dollars of management and 

performance fees for supposedly monitoring the funds’ investments with BLMIS (the “FGG 

Affiliates”).  Three of the FGG Affiliates, Fairfield Greenwich (Bermuda), Ltd. (“FGB”), 

Fairfield Greenwich Limited (“FGL”), and Greenwich Bermuda Limited (“GBL”), served as 

general partners to GS and GSP and are liable for all avoidable transfers received by GS and 

GSP during the periods in which FGB, FGL, and GBL served as general partners.

25. The Amended Complaint also names as Defendants individual partners and 

principal wrongdoers within the FGG organization who received hundreds of millions of dollars 

for orchestrating FGG’s extraordinary role in the scheme.  These individuals fall into two 

categories:  those in management positions (the “Management Defendants”) and those involved 
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in marketing the funds (the “Sales Defendants”) (collectively the “FGG Individuals”).  The 

Feeder Funds, the FGG Affiliates, the Management Defendants, and the Sales Defendants are 

referred to, collectively, as the “Defendants.”

26. The Trustee brings this action against the Defendants to, among other things, 

recover all funds received, directly or indirectly, from the BLMIS IA Business. 

27. BLMIS was insolvent at all times relevant to this proceeding.  BLMIS’s liabilities 

were billions of dollars greater than its assets.  Because BLMIS could not meet its obligations as 

they came due, BLMIS was insolvent at the time it made each of the transfers.

28. This Amended Complaint and similar complaints are being filed to recapture 

stolen monies as well as damages caused to customers through wrongful acts, and to require the 

Defendants to disgorge the illegal profits by which they were unjustly enriched at the expense of 

the customers.  All Customer Property recovered by the BLMIS estate shall first be distributed 

pro rata among BLMIS customers in accordance with SIPA § 78fff-2(c)(1).

IV. TRUSTEE’S POWERS AND STANDING

29. Pursuant to SIPA § 78fff-1(a), the Trustee has the general powers of a bankruptcy 

trustee in a case under the Bankruptcy Code.   Chapters 1, 3, 5, and subchapters I and II of 

chapter 7 of the Bankruptcy Code are applicable to this case to the extent consistent with SIPA 

§§ 8fff(b).

30. In addition to the powers of a bankruptcy trustee, the Trustee has broader powers 

granted by SIPA.
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31. The Trustee is a real party in interest and has standing to bring these claims 

pursuant to SIPA § 78fff-1 and the Bankruptcy Code, including sections 323(b) and 704(a)(1), 

because, among other reasons:

a. the Defendants received “Customer Property” as defined in SIPA 

§ 78lll(4); 

b. BLMIS incurred losses as a result of the conduct set forth herein; 

c. BLMIS customers were injured as a result of the conduct detailed herein; 

d. SIPC cannot by statute advance funds to the Trustee to fully reimburse all 

customers for all of their losses; 

e. the Trustee will not be able to fully satisfy all claims;

f. the Trustee, as bailee of Customer Property, can sue on behalf of the 

customer-bailors; 

g. as of this date, the Trustee has received multiple, express assignments of 

certain claims of the applicable accountholders, which they could have asserted.  As assignee, 

the Trustee stands in the shoes of persons who have suffered injury-in-fact, and a distinct and 

palpable loss for which the Trustee is entitled to reimbursement in the form of monetary 

damages;

h. SIPC is the subrogee of claims paid, and to be paid, to customers of 

BLMIS who have filed claims in the liquidation proceeding.  SIPC has expressly conferred upon 
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the Trustee enforcement of its rights of subrogation with respect to payments it has made and is 

making to customers of BLMIS from SIPC funds; and 

i. the Trustee has the power and authority to avoid and recover transfers 

pursuant to sections 544, 547, 548, 550(a), and 551 of the Bankruptcy Code and SIPA § 78fff-

2(c)(3).

V. DEFENDANTS

A. The Feeder Funds

32. Fairfield Sentry:  Defendant Fairfield Sentry is a hedge fund, currently in 

liquidation, that is part of the FGG organization, and which maintained accounts at BLMIS.  The 

fund is organized as an international business company under the laws of the British Virgin 

Islands.  Its registered agent is Codan Trust Company (B.V.I.) Ltd., Romasco Place, Wickhams 

Cay 1, P.O. Box 3140, Road Town, Tortola, B.V.I.

33. Fairfield Sentry opened its first account at BLMIS in November 1990 (Account 

No. 1FN012) and a second account in October 1992 (Account No. 1FN045).  The fund also 

opened corresponding options accounts (Account Nos. 1FN069 and 1FN070).  (A true and 

accurate copy of exemplar account agreements for Fairfield Sentry is attached hereto as Ex. 1.) 3  

All accounts were still open when Madoff was arrested on December 11, 2008.  Prior to 

Madoff’s arrest, Fairfield Sentry deposited almost $4.3 billion and withdrew approximately $3.3 

billion from those accounts.  (A summary chart of Fairfield Sentry’s withdrawals from its 

BLMIS accounts is attached hereto as Ex. 2.)

                                                
3 All references to exhibits attached to this Amended Complaint will be indicated as “Ex. ___.”
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34. Fairfield Sentry is subject to personal jurisdiction in this judicial district as it 

routinely conducted business in New York, New York and entered into agreements in New York, 

New York including agreements relating to its BLMIS accounts, which it delivered to BLMIS 

headquarters in New York, New York.

35. At all relevant times, Fairfield Sentry was a customer of BLMIS, which operated 

its principal place of business in New York, New York and maintained Fairfield Sentry’s 

account in New York, New York.  At least one of Fairfield Sentry’s account agreements 

contained a choice of law provision indicating the agreement was made in New York and would 

be construed pursuant to New York law.  (See Ex. 1.)  Fairfield Sentry utilized New York banks 

when it redeemed funds distributed to it by BLMIS and when it invested additional funds with 

BLMIS.  Specifically, Fairfield Sentry wired funds to BLMIS’s account at JPMorgan Chase 

Account # 000000140081703 (the “703 Account”), in New York, New York, for application to 

its accounts and for the conducting of trading activities.  (Prior to 2008, the 703 Account’s 

complete account number was 140-081703.)

36. On May 12, 2009,  FGG issued a press release stating that FGG professionals 

actively monitored FGG’s investments through Madoff and conducted due diligence both in 

Bermuda and New York.  (A true and accurate copy of the May 12, 2009 press release is 

attached hereto as Ex. 3.)

37. In addition, Fairfield Sentry filed customer claims seeking to recover funds it 

allegedly lost on its investments through BLMIS.  By filing its customer claims, Fairfield Sentry 

submitted to the jurisdiction of this Court.
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38. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Fairfield Sentry based on the fund’s contacts with the U.S.   

39. GS:  Defendant GS is a hedge fund that is part of the FGG organization and that 

maintained an account at BLMIS.  GS is a limited partnership organized under the laws of the 

State of Delaware.  Its registered agent is Corporation Service Company, 2711 Centreville Road, 

Suite 400, Wilmington, Delaware 19808.

40. GS opened its account at BLMIS in November 1992 (Account No. 1G0092).  

This account was still open when Madoff was arrested on December 11, 2008.  (A true and 

accurate copy of exemplar account agreements for GS is attached hereto as Ex. 4.)  Prior to 

Madoff’s arrest, GS deposited approximately $420.6 million into this account and withdrew 

$281.1 million from this account.  (A summary chart of GS’s withdrawals from its BLMIS 

account is attached hereto as Ex. 5.)

41. GS is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York and entered into agreements in New York, New 

York, which it delivered to BLMIS headquarters in New York, New York.  At all relevant times, 

GS was a customer of BLMIS, which operated its principal place of business in New York, New 

York.  GS utilized New York banks when it redeemed funds distributed to it by BLMIS and 

when it invested additional funds with BLMIS.  Specifically, GS wired funds to the 703 Account 

in New York, New York, for application to its account and for the conducting of trading 

activities.

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 21 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 28 of 226



15

42. As previously noted, on May 12, 2009, FGG issued a press release stating FGG 

professionals actively monitored FGG’s investments through BLMIS and conducted due 

diligence both in Bermuda and New York City.  (See Ex. 3.)

43. In addition, GS filed a customer claim seeking to recover funds it allegedly lost 

on its investments through BLMIS, whereby it submitted to the jurisdiction of this Court.

44. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over GS based on the fund’s contacts with the U.S.   

45. GSP:  Defendant GSP is a hedge fund that is part of the FGG organization, and 

which maintained an account at BLMIS.  GSP is a limited partnership organized under the laws 

of the State of Delaware.  Its registered agent is Corporation Service Company, 2711 Centreville 

Road, Suite 400, Wilmington, Delaware 19808.

46. GSP opened its account at BLMIS in May 2006 (Account No. 1G0371).  (A true 

and accurate copy of exemplar account agreements for GSP is attached hereto as Ex. 6.)  This 

account was still open when Madoff was arrested on December 11, 2008.  Prior to Madoff’s 

arrest, GSP deposited nearly $9.5 million into this account and withdrew almost $6.0 million 

from this account.  (A summary chart of GSP’s withdrawals from its BLMIS account is attached 

hereto as Ex. 7.)

47. GSP is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, and entered into agreements in New York, New 
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York, which it delivered to BLMIS headquarters in New York, New York.  At all relevant times, 

GSP was a customer of BLMIS, which operated its principal place of business in New York, 

New York.  GSP utilized New York banks when it redeemed funds distributed to it by BLMIS 

and when it invested additional funds with BLMIS.  Specifically, GSP wired funds to the 703 

Account in New York, New York, for application to its account and for the conducting of trading 

activities.

48. As previously noted, on May 12, 2009,  FGG issued a press release stating FGG 

professionals actively monitored FGG’s investment through BLMIS and conducted due diligence 

both in Bermuda and New York.  (See Ex. 3.) 

49. In addition, GSP filed a customer claim seeking to recover funds it allegedly lost 

on its investments through BLMIS, whereby it submitted to the jurisdiction of this Court.

50. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over GSP based on the fund’s contacts with the U.S.   

B. FGG Affiliates

1. Other FGG Funds

51. Sigma:  Defendant Sigma is an FGG fund wholly invested in Fairfield Sentry.  

The fund was organized on November 20, 1990 under the British Virgin Islands’ International 

Business Companies Act, and began operations in 1997.  Its registered office is c/o Codan Trust 

Company (B.V.I.) Ltd., Romasco Place, Wickhams Cay 1, P.O. Box 3140, Road Town, Tortola, 

B.V.I.  
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52. Sigma accepted investments in Euros, which it converted to U.S. Dollars and 

invested in Fairfield Sentry.  Fairfield Sentry then invested at least 95% of its assets in BLMIS.  

Through its investment in Fairfield Sentry, Sigma was an indirect investor through BLMIS.  

53. Between 2003 and 2008, Sigma redeemed approximately $752.3 million from 

Fairfield Sentry.  (A true and accurate copy of Sigma’s redemption confirmations is attached 

hereto as Ex. 8.)  Upon information and belief, in order to pay these redemptions, Fairfield 

Sentry withdrew funds from its BLMIS accounts.  As such, Sigma’s redemptions constitute 

Customer Property subject to turnover to the Trustee and/or avoidable subsequent transfers from 

BLMIS recoverable by the Trustee.

54. Sigma is subject to personal jurisdiction in this judicial district because Sigma 

filed a customer claim to recover funds it allegedly lost on its investments in Sentry, whereby it 

submitted to the jurisdiction of this Court.

55. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Sigma based on the fund’s contacts with the U.S.   

56. Lambda:  Defendant Lambda is an FGG fund wholly invested in Fairfield Sentry.  

The fund was organized on December 7, 1990 under the British Virgin Islands’ International 

Business Companies Act, and began operations in 1999.  Its registered office is c/o Codan Trust 

Company (B.V.I.) Ltd., Romasco Place, Wickhams Cay 1, P.O. Box 3140, Road Town, Tortola, 

B.V.I.
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57. Lambda accepted investments in Swiss francs, which it converted to U.S. Dollars 

and invested in Fairfield Sentry.  Fairfield Sentry then invested at least 95% of its assets in 

BLMIS.  Through its investment in Fairfield Sentry, Lambda was an indirect investor through 

BLMIS.  

58. Between 2003 and 2008, Lambda redeemed over $52.9 million from Fairfield 

Sentry.  (A true and accurate copy of Lambda’s redemption confirmations are attached hereto as 

Ex. 9.)  Upon information and belief, in order to pay these redemptions, Fairfield Sentry 

withdrew funds from its BLMIS accounts.  As such, Lambda’s redemptions constitute Customer 

Property subject to turnover to the Trustee and/or avoidable subsequent transfers from BLMIS 

recoverable by the Trustee.

59. Lambda is subject to personal jurisdiction in this judicial district because Lambda 

filed a customer claim to recover funds it allegedly lost on its investments in Sentry, whereby it 

submitted to the jurisdiction of this Court.

60. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Lambda based on the fund’s contacts with the U.S.   

61. Chester Global Strategy Fund Limited (“Chester”):  Defendant Chester is an 

FGG fund partially invested in Fairfield Sentry.  Chester was created as a fund of funds, and 

placed its investors’ money with other hedge funds.  The fund is organized as a limited liability 

company under the laws of the Cayman Islands and began operations on March 1, 2003.  

Defendant Andrés Piedrahita (“Piedrahita”) is one of the fund’s directors.
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62. Union Bancaire Privée (“UBP”) acted as the fund’s investment adviser and 

custodian.  Chester borrowed 30–40% of the net asset value of the fund from UBP for the 

purpose of making leveraged investments.  

63. Between 2005 and 2007, Chester redeemed over $71.7 million from Fairfield 

Sentry.  Chester liquidated its remaining position in Fairfield Sentry on July 19, 2007 by 

redeeming over $10.6 million.  (A true and accurate copy of Chester’s redemption confirmations 

is attached hereto as Ex. 10.)  Upon information and belief, in order to pay these redemptions, 

Fairfield Sentry withdrew funds from its BLMIS accounts.  As such, Chester’s redemptions are 

Customer Property subject to turnover to the Trustee and/or avoidable subsequent transfers from 

BLMIS recoverable by the Trustee.

64. Chester is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activity in New York, New York, and derived 

significant revenue from New York, New York.  Specifically, Chester was managed out of 

FGG’s New York City office.

65. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Chester based on the fund’s contacts with the U.S.   

66. Chester Global Strategy Fund, LP (“Chester LP”):  Defendant Chester LP is 

an FGG fund partially invested in GS.  Chester LP was created as a fund of funds, and placed its 
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investors’ money with other hedge funds.  The fund is organized as a Delaware limited 

partnership and maintained its principal place of business in New York, New York.

67. In November 2008, Chester LP redeemed over $853,000 from GS.  (A true and 

accurate copy of Chester LP’s redemption confirmation is attached hereto as Ex. 11.)  Upon 

information and belief, in order to pay this redemption, GS withdrew funds from its BLMIS 

account.  As such, Chester LP’s redemption is Customer Property subject to turnover to the 

Trustee and/or an avoidable subsequent transfer from BLMIS recoverable by the Trustee.

68. Chester LP is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activity in New York, New York, and derived 

significant revenue from New York, New York.  Specifically, Chester LP was managed out of 

FGG’s New York City office.

69. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Chester LP based on the fund’s contacts with the U.S.   

70. Irongate Global Strategy Fund Limited (“Irongate”):  Defendant Irongate is 

an FGG fund partially invested in Fairfield Sentry.  Irongate was created as a fund of funds, and 

placed its investors’ money with other hedge funds.  It was created as a limited liability company 

under the laws of the Cayman Islands and began operations on July 1, 2004.  The fund’s 

registered office is c/o Citco Fund Services (Cayman Islands) Limited, Corporate Centre, West 
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Bay Road, P.O. Box 31106SMB, George Town, Cayman Islands.  Piedrahita is one of the fund’s 

directors.

71. In 2007, Irongate redeemed over $36.3 million from Fairfield Sentry.  Irongate 

liquidated its remaining position in Fairfield Sentry on July 19, 2007 by redeeming over $31.3 

million.  (A true and accurate copy of Irongate’s redemption confirmations is attached hereto as 

Ex. 12.)  Upon information and belief, in order to pay these redemptions, Fairfield Sentry 

withdrew funds from its BLMIS accounts.  As such, Irongate’s redemptions constitute Customer 

Property subject to turnover to the Trustee and/or avoidable subsequent transfers from BLMIS 

recoverable by the Trustee.  

72. Irongate is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, Irongate was managed out 

of FGG’s New York City office.

73. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Irongate based on the fund’s contacts with the U.S.   

74. Fairfield Greenwich Fund (Luxembourg) (“FGF”):  Defendant FGF is an FGG 

fund partially invested in Fairfield Sentry.  The fund was incorporated as a Société 

d’Investissement à Capital Variable in Luxembourg on October 22, 2002.  Its registered office is 
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located at 28 Avenue Monterey, L-2163 Luxembourg.  Defendant Walter Noel (“Noel”) serves 

as Chairman of the Board of Directors.

75. FGF was created as an umbrella fund that would provide investors with a choice 

of investment in several sub-funds.  As of December 31, 2005, FGF had only one sub-fund,  

Fairfield Guardian Fund (“Fairfield Guardian”).  FGF was invested in Fairfield Sentry both 

directly and through Fairfield Guardian.

76. Between 2004 and 2006, FGF redeemed approximately $2.8 million from 

Fairfield Sentry.  (A true and accurate copy of FGF’s redemption confirmations is attached 

hereto as Ex. 13.)  In addition, Fairfield Guardian redeemed from Fairfield Sentry throughout 

2005.  (A true and accurate copy of an internal FGG chart showing Fairfield Guardian’s 

redemptions from Fairfield Sentry is attached hereto as Ex. 14.)  Upon information and belief, in 

order to pay these redemptions, Fairfield Sentry withdrew funds from its BLMIS accounts.  As 

such, FGF’s and Fairfield Guardian’s redemptions constitute Customer Property subject to 

turnover to the Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the 

Trustee.

77. FGF is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, FGF was managed out of 

FGG’s New York City office.

78. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 
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jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FGF based on the fund’s contacts with the U.S.   

79. Fairfield Investment Fund Limited (“FIFL”):  Defendant FIFL is an FGG fund 

partially invested in Fairfield Sentry and GS.  FIFL was created as a fund of funds which 

invested in other funds.  It was created as a British Virgin Islands International Business 

Company on July 27, 2000, and began operations on July 1, 2004.  Its registered office is c/o 

Codan Trust Company (B.V.I.) Ltd., Romasco Place, Wickhams Cay 1, P.O. Box 3140, Road 

Town, Tortola, B.V.I.  Noel and Defendant Jeffrey Tucker (“Tucker”) serve on the fund’s Board 

of Directors.

80. Between 2003 and 2008, FIFL redeemed approximately $288.1 million from 

Fairfield Sentry.  FIFL redeemed approximately $9.0 million in October 2008, which constituted 

a liquidation of FIFL’s entire remaining position in Fairfield Sentry.  (A true and accurate copy 

of FIFL’s redemption confirmations is attached hereto as Ex. 15.)  Upon information and belief, 

in order to pay these redemptions, Fairfield Sentry withdrew funds from its BLMIS accounts.  As 

such, FIFL’s redemptions constitute Customer Property subject to turnover to the Trustee and/or 

avoidable subsequent transfers from BLMIS recoverable by the Trustee. 

81. FIFL is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York.  Specifically, FIFL was managed out of FGG’s New 

York City office.
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82. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FIFL based on the fund’s contacts with the U.S.   

83. Fairfield Investors (Euro) Limited (“FIL-Euro”):  Defendant FIL-Euro is an 

FGG fund created as an international business company under the laws of the British Virgin 

Islands.  Its principal business office is c/o Codan Trust Company (B.V.I.) Ltd., Romasco Place, 

Wickhams Cay 1, Road Town, Tortola, B.V.I.  Defendant Cornelis Boele (“Boele”) serves on the 

fund’s Board of Directors.

84. FIL-Euro was created to invest in and trade both securities and other financial 

instruments.  The fund allocated its assets principally to the purchase of shares of FIFL.  As 

explained above, FIFL invested assets in Fairfield Sentry and GS.  

85. FIFL, the fund through which FIL-Euro invested in Fairfield Sentry and GS, 

redeemed approximately $288.1 million from Fairfield Sentry between 2003 and 2008.  (See Ex. 

15.)  Upon information and belief, in order to pay FIFL’s redemptions, Fairfield Sentry withdrew 

funds from its BLMIS accounts.  FIFL then transferred the funds to FIL-Euro when FIL-Euro 

redeemed its shares of FIFL.  As such, FIL-Euro’s redemptions from FIFL constitute Customer 

Property subject to turnover to the Trustee and/or avoidable subsequent transfers from BLMIS 

recoverable by the Trustee.  

86. FIL-Euro is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by conducting significant commercial activities in New York, New York, and derived 
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significant revenue from New York, New York.  Specifically, FIL-Euro was managed out of 

FGG’s New York City office.

87. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FIL-Euro based on the fund’s contacts with the U.S.   

88. Fairfield Investors (Swiss Franc) Limited (“FIL-Swiss”):  Defendant FIL-

Swiss is an FGG fund incorporated as an international business company under the laws of the 

British Virgin Islands on June 6, 1996.  Its registered office is located at Codan Trust Company 

(B.V.I.) Ltd., P.O. Box 3140, Romasco Place, Wickhams Cay 1, Road Town, Tortola, B.V.I.  

Boele serves on the fund’s Board of Directors.

89. FIL-Swiss was created to allocate its assets principally to the purchase of shares 

of FIFL.  As explained above,  FIFL invested funds in Fairfield Sentry and GS. 

90. FIFL, the fund through which FIL-Swiss invested in Fairfield Sentry and GS, 

redeemed approximately $288.1 million from Fairfield Sentry between 2003 and 2008.  (See Ex. 

15.)  Upon information and belief, to pay FIFL’s redemptions, Fairfield Sentry withdrew funds 

from BLMIS.  FIFL then transferred the funds to FIL-Swiss when FIL-Swiss redeemed its shares 

of FIFL.  As such, FIL-Swiss’s redemptions from FIFL constitute Customer Property subject to 

turnover to the Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the 

Trustee.
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91. FIL-Swiss is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by conducting significant commercial activities in New York, New York, and derived 

significant revenue from New York, New York.  Specifically, FIL-Swiss was managed out of 

FGG’s New York City office, and the fund’s investment manager, Fairfield Greenwich Advisors 

LLC (see infra ¶¶148-157), is located in New York, New York.

92. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FIL-Swiss based on the fund’s contacts with the U.S.   

93. Fairfield Investors (Yen) Limited (“FIL-Yen”):  Defendant FIL-Yen is an FGG 

fund incorporated as an international business company under the laws of the British Virgin 

Islands on January 1, 2004.  Its registered office is located at Codan Trust Company (B.V.I.) 

Ltd., P.O. Box 3140, Romasco Place, Wickhams Cay 1, Road Town, Tortola, B.V.I.  Tucker 

serves on the fund’s Board of Directors.

94. FIL-Yen was created to allocate its assets principally to the purchase of shares of 

FIFL.  As explained above, FIFL invested funds in Fairfield Sentry and GS. 

95. FIFL, the fund through which FIL-Yen invested in Fairfield Sentry and GS, 

redeemed approximately $288.1 million from Fairfield Sentry between 2003 and 2008.  (See Ex. 

15.)  Upon information and belief, to pay FIFL’s redemptions, Fairfield Sentry withdrew funds 

from its BLMIS accounts.  FIFL then transferred the funds to FIL-Yen when FIL-Yen redeemed 

its shares of FIFL.  As such, FIL-Yen’s redemptions from FIFL constitute Customer Property 
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subject to turnover to the Trustee and/or avoidable subsequent transfers from BLMIS recoverable 

by the Trustee.  

96. FIL-Yen is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, and purposely availed itself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, FIL-Yen was managed out 

of FGG’s New York City office, and the fund’s investment manager, FGA, is located in New 

York, New York.

97. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FIL-Yen based on the fund’s contacts with the U.S.   

98. Fairfield Investment Trust (“FIT”):  Defendant FIT is a multi-series unit trust 

established under the Trusts Law of the Cayman Islands on December 12, 2001.  Citco Trustees 

(Cayman) Limited acts as FIT’s trustee, and the trust’s registered office is located at Corporate 

Center, Windward One, West Bay Road, P.O. Box 31106 SMB, Grand Cayman, Cayman 

Islands, B.W.I.  

99. FIT has established at least two series trusts:  Fairfield GCI (USD) Fund and 

Fairfield GCI (JPY) Fund (the “FIT Funds”).  The FIT Funds were created as funds of funds, and 

placed their investors’ money with other hedge funds.  One of the hedge funds the FIT Funds 

invested in was Fairfield Sentry.
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100. Through Fairfield GCI (USD), FIT redeemed over $5.2 million from Fairfield 

Sentry between 2003 and 2008.  (A true and accurate copy of Fairfield GCI (USD)’s redemption 

confirmations is attached hereto as Ex. 16.)  Through Fairfield GCI (JPY), FIT redeemed 

approximately $5.2 million from Fairfield Sentry between 2003 and 2007.  (A true and accurate 

copy of Fairfield GCI (JPY)’s redemption confirmations is attached hereto as Ex. 17.)  Upon 

information and belief, in order to pay these redemptions, Fairfield Sentry withdrew funds from 

its BLMIS accounts.  As such, Fairfield GCI’s redemptions constitute Customer Property subject 

to turnover to the Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the 

Trustee. 

101. FIT is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by conducting significant commercial activities in New York, New York, and derived 

significant revenue from New York, New York.  Specifically, FIT was managed out of FGG’s 

New York City office. 

102. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FIT based on the trust’s contacts with the U.S.   

103. FIF Advanced, Ltd. (“FIFA”):  Defendant FIFA is an FGG fund partially 

invested in Fairfield Sentry.  FIFA was created as a fund of funds, and placed its investors’ 

money with other hedge funds.  FIFA was incorporated as an international business company 

under the laws of the British Virgin Islands.  Its registered office is located at Romasco Place, 
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Wickhams Cay 1, P.O. Box 3140, Road Town, Tortola, B.V.I.  Noel sits on the fund’s Board of 

Directors.

104. Between 2004 and 2007, FIFA redeemed over $45.2 million from Fairfield 

Sentry.  Its redemption of $4.6 million in October 2007 constituted a complete liquidation of its 

shares.  (A true and accurate copy of FIFA’s redemption confirmations is attached hereto as Ex. 

18.)  Upon information and belief, in order to pay these redemptions, Fairfield Sentry withdrew 

funds from its BLMIS accounts and then transferred the funds to FIFA.  As such, FIFA’s 

redemptions constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.  

105. FIFA is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by conducting significant commercial activities in New York, New York, and derived 

significant revenue from New York, New York.  Specifically, FIFA was managed out of FGG’s 

New York City office, and the fund’s investment manager, FGA, is located in New York, New 

York.

106. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FIFA based on the fund’s contacts with the U.S.   

107. Sentry Select Limited (“SSL”):  Defendant SSL is an FGG fund partially 

invested in Fairfield Sentry.  It was created as an international business company under the laws 

of the British Virgin Islands.  Its principal business office is c/o Citco B.V.I. Limited, P.O. Box 
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662, Road Town, Tortola, B.V.I.  Noel serves on the fund’s Board of Directors.

108. SSL was created to allocate assets between two other FGG funds, Fairfield Sentry 

and Arlington International Fund (“AIF”).  Eighty percent of the fund’s assets were invested in 

Fairfield Sentry, and the remaining 20% went to AIF. 

109. SSL redeemed at least $60,000 from Fairfield Sentry in 2004, and may have 

redeemed additional shares in other years.  (A true and accurate copy of SSL’s redemption 

request is attached hereto as Ex. 19.)  Upon information and belief, in order to pay these 

redemptions, Fairfield Sentry withdrew funds from its BLMIS accounts and then transferred the 

funds to SSL.  As such, SSL’s redemptions constitute Customer Property subject to turnover to 

the Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.

110. SSL is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by conducting significant commercial activities in New York, New York, and derived 

significant revenue from New York, New York.  Specifically, SSL was managed out of FGG’s 

New York City office.

111. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over SSL based on the fund’s contacts with the U.S.   

112. Stable Fund LP (“Stable Fund”):  Defendant Stable Fund was an FGG fund 

partially invested in GS.  Stable Fund was created as a fund of funds, and placed its investors’ 
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money with other hedge funds.  Stable Fund was a Delaware limited partnership with its 

registered office located at Fairfield Greenwich Partners, LLC, 919 Third Avenue, 11th Floor, 

New York, New York 10022.  

113. Upon information and belief, the only investors allowed to purchase limited 

partnership interests in Stable Fund were FGG partners and employees, and their respective 

spouses. 

114. In October 2008, Stable Fund redeemed $4.4 million from GS.  (A true and 

accurate copy of Stable Fund’s redemption confirmation is attached hereto as Ex. 20.)  Upon 

information and belief, in order to pay this redemption, GS withdrew funds from its BLMIS 

accounts and then transferred the funds to Stable Fund.  As such, Stable Fund’s redemption 

constitutes Customer Property subject to turnover to the Trustee and/or an avoidable subsequent 

transfer from BLMIS recoverable by the Trustee. 

115. Stable Fund is subject to personal jurisdiction in this judicial district as it 

routinely conducted business in New York, New York, purposely availed itself of the laws of the 

State of New York by conducting significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, Stable Fund was managed 

out of FGG’s New York City office, and Stable Fund’s general partner, Fairfield Greenwich 

Partners, LLC (“FGP”) (see infra ¶¶163-167), is located in New York, New York.

116. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Stable Fund based on the fund’s contacts with the U.S.   

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 38 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 45 of 226



32

2. FGG Investment Managers and Other Administrative Entities

117. By marketing Madoff’s strategy, the FGG investment managers and other FGG 

administrative entities received large sums of money. 

118. According to FGG’s records, its assets under management increased as follows:

Assets Under Management by FGG

Year AUM
2002 $5 billion
2003 $5 billion
2004 $8 billion
2005 $9 billion
2006 $10 billion
2007 $16 billion
2008 $14 billion

119. This growth in assets under management resulted in increasing fees to the various 

FGG investment managers and administration entities.  FGG later modified its fee structure to be 

among the most aggressive in the hedge fund industry.

120. The Defendants established a broad network of investment managers and 

administrative entities in order to maximize fee revenue derived from BLMIS.  Those entities 

passed monies through two principal entities – FGB and FGL.  The FGG entities generated fees 

from their relationships with BLMIS totaling in excess of one billion dollars.

121. Fairfield Greenwich (Bermuda) Ltd. (“FGB”):  Along with FGL, Defendant 

FGB is one of the two principal FGG operating entities.  FGB is a company incorporated in 

Bermuda on June 13, 2003, with its principal place of business at 131 Front Street, First Floor, 
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Hamilton, Bermuda, HM 11.  FGB’s mailing address is 12 Church Street, Suite 606, Hamilton, 

Bermuda, HM 11.

122. Prior to 2003, FGL served as the investment manager to Fairfield Sentry, Sigma, 

and Lambda.  In 2003 FGL assigned these management agreements to FGB.  A potential 

investor communicated his belief that the change in management structure was an “attempt by 

Madoff to avoid SEC scrutiny of his firm and market making activities.  This concern seems to 

be prevalent in Switzerland and has been expressed by a good number of other investor or 

potential investors in Fairfield Sentry.”  (A true and accurate copy of the July 2, 2003 email to 

Tucker and Boele is attached hereto as Ex. 21.)

123. FGB was, until 2007, a wholly-owned subsidiary of FGL.  In 2007, ownership of 

FGB was transferred from FGL to FGL’s shareholders.  The shareholders included Fairfield 

International Managers, Inc. (“FIM”) (36.8%) − co-owned by Noel and Tucker, Safehand 

Investment (27.5%) – owned exclusively by Piedrahita, and many of the other Management 

Defendants and Sales Defendants.  (A true and accurate copy of an excerpt from an FGG chart 

that contains the proposed shareholder register for FGL is attached hereto as Ex. 22.)  

124. FGB has been registered with the SEC as an investment adviser since at least 

2003.  As a registered investment adviser, FGB filed Form 13Fs with the SEC.  FGB’s 13Fs 

were signed by Defendant Mark McKeefry (“McKeefry”), as FGB’s general counsel, from 

FGG’s New York offices.

125. FGB acted as the investment manager to Fairfield Sentry from July 1, 2003 to 

December 11, 2008.  As compensation for these services, FGB received a management fee equal 

to 1% of the net asset value of the fund, as well as a performance fee equal to 20% of net profits 
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from the fund. Unlike other hedge funds that paid fees on an annual basis, to increase the fees 

paid to FGB, Fairfield Sentry paid the management fee monthly and the performance fee 

quarterly.

126. According to Fairfield Sentry’s financial statements, between 2003 and the first 

half of 2008, FGB received the following fees from Fairfield Sentry:

Fees Earned by FGB for Serving as Investment Manager to Fairfield Sentry4

Year Management Fees Performance Fees Total Fees
2003 $5,221,000 $80,515,000 $85,736,000
2004 $21,549,000 $81,278,000 $102,827,000
2005 $51,127,000 $87,225,000 $138,352,000
2006 $50,465,000 $107,779,000 $158,244,000
2007 $67,322,000 $116,157,000 $183,479,000
2008 $36,134,000 $46,070,000 $82,204,000

TOTAL $231,818,000 $519,024,000 $750,842,000

127. Upon information and belief, in order to pay FGB’s fees, Fairfield Sentry 

withdrew funds from BLMIS and then transferred the funds to FGB; as such, the fee payments 

constitute Customer Property subject to turnover to the Trustee and/or are avoidable subsequent 

transfers from BLMIS recoverable by the Trustee.

128. FGB acted as manager to Irongate, for which it received a 0.8% management fee 

and 10% performance fee.  Irongate’s financial statements indicate these fees totaled: 

                                                
4 All fees described herein have been rounded here to the nearest thousand.
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Fees Earned by FGB While Serving as Manager to Irongate

Year Management Fees Performance Fees Total Fees
2005 $2,387,000 $2,532,000 $4,918,000
2006 $7,493,000 $7,986,000 $15,479,000
2007 $14,189,000 $18,012,000 $32,201,000

TOTAL $24,069,000 $28,529,000 $52,599,000

129. Upon information and belief, in order to pay FGB’s fees, Irongate redeemed 

shares of Fairfield Sentry.  In order to pay Irongate’s redemptions, Fairfield Sentry withdrew 

funds from BLMIS and transferred the funds to Irongate, which in turn transferred the funds to 

FGB to pay its fees.  As such, the Irongate redemptions and FGB fee payments constitute 

Customer Property subject to turnover to the Trustee and/or avoidable subsequent transfers from 

BLMIS recoverable by the Trustee.

130. FGB also served as general partner to GS and GSP.  In its role as general partner, 

FGB was responsible for directing GS’s and GSP’s investment and trading activities.  FGB 

began serving as general partner to GS on June 13, 2003, and continued to serve in that capacity 

until 2004.  GBL served as GS’s general partner between 2004 and 2006.  FGB then resumed as 

general partner in 2006.  The performance fees for 2004 and 2006 were split between GBL and 

FGB based upon when each served as general partner.  FGB has served as general partner to 

GSP since the fund commenced operations on May 1, 2006.

131. FGB earned management and performance fees from GS and GSP.  In 2003, as 

general partner to GS, FGB earned a performance fee equal to 20% of capital appreciation and a 

management fee equal to 0.1% of assets under management.  The management fee was removed 

in 2004, and the 0.1% fee was instead passed along to FGA for expense reimbursement.  After 

GSP was created in 2006, FGB returned as GS’s general partner and began charging an increased 
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management fee equal to 1% of the assets under management, in addition to the 20% 

performance fee, for both GS and GSP.  GS’s and GSP’s financial statements indicate FGB 

earned the following fees while serving as general partner to GS and GSP:

Fees Earned by FGB While Serving as General Partner to GS

Year Management Fees Performance Fees Total Fees
2003 $59,000 $2,620,000 $2,679,000
2004 N/A $2,644,000 $2,644,000
2005 N/A N/A N/A
2006 $282,000 $2,929,000 $3,211,000
2007 $987,000 $3,054,000 $4,041,000

TOTAL $1,328,000 $11,247,000 $12,575,000

Fees Earned by FGB While Serving as General Partner to GSP

Year Management Fees Performance Fees Total Fees
2006 $16,000 $93,000 $109,000
2007 $57,000 $186,000 $243,000

TOTAL $73,000 $278,000 $351,000

132. Upon information and belief, FGB received the management fees and 

performance fees in the form of limited partnership interests.  During the years in which FGB 

served as general partner to GS and GSP, FGB redeemed limited partnership interests worth:

Redemptions from GS by FGB

Year Redemptions by FGB
2003 $2,500,000
2004 $4,000,000
2005 $0
2006 $4,200,000
2007 $3,304,000
2008 $259,000

TOTAL $14,263,000
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Redemptions from GSP by FGB

Year Redemptions by FGB
2006 $0
2007 $248,000
2008 $40,000

TOTAL $288,000

133. Upon information and belief, in order to pay FGB’s fees and redemptions, GS and 

GSP withdrew funds from BLMIS and transferred the funds to FGB.  As such, FGB’s 

redemptions and fee payments constitute Customer Property subject to turnover to the Trustee 

and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.  In addition, as 

the general partner to GS and GSP, FGB is liable for the repayment of GS’s and GSP’s debts and 

obligations.  During the years in which FGB acted as general partner, GS withdrew more than 

$124.0 million from BLMIS, and GSP withdrew more than $6.0 million.  FGB is directly liable 

for the repayment of these withdrawals which constitute Customer Property subject to turnover 

to the Trustee and/or avoidable transfers recoverable by the Trustee.

134. FGB is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by conducting significant commercial activities in New York, New York, and derived 

significant revenue from New York, New York.  Specifically, FGB was managed out of FGG’s 

New York City office.  In addition, FGB filed customer claims, whereby it submitted to the 

jurisdiction of this Court.

135. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 
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jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FGB based on the entity’s contacts with the U.S.   

136. Fairfield Greenwich Limited (“FGL”):  Defendant FGL was originally 

incorporated under the laws of Ireland in 1997 and was reorganized as a Cayman Islands limited 

liability company on January 1, 2002.  FGL’s mailing address is c/o Charles, Adams, Ritchie & 

Duckworth, Second Floor, Zephyr House, P.O. Box 709, George Town, Grand Cayman, Cayman 

Islands, B.W.I.  FGL is registered to do business in the State of New York and lists its principal 

executive office as FGG’s offices in New York, New York.

137. FGL owned 100% of FGA and, until 2007, owned 100% of FGB.  FGL was also 

a 100% owner of Fairfield Heathcliff Capital LLC (“FHC”) (see infra ¶¶168-172).  As owner of 

these entities, FGL received the benefit of fees these entities earned through their association 

with the Feeder Funds.

138. FGL served as investment manager and placement agent to a number of FGG 

funds.  Between 1999 and 2003, FGL acted as investment manager to Fairfield Sentry.  In this 

capacity, FGL received a 20% performance fee.  In 2002 and 2003, FGL also received a 1% 

management fee.  In total, according to Fairfield Sentry’s financial statements, FGL received the 

following fees: 
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Fees Earned by FGL While Serving as Investment Manager to Fairfield Sentry

Year Management Fees Performance Fees Total Fees
1999 N/A $68,833,000 $68,833,000
2000 N/A $73,575,000 $73,575,000
2001 N/A $84,664,000 $84,664,000
2002 $3,844,000 $83,591,000 $87,435,000
2003 $5,221,000 $80,515,000 $85,736,000

TOTAL $9,065,000 $391,178,000 $400,243,000

139. Based upon information and belief, in order to pay FGL’s fees, Fairfield Sentry 

withdrew funds from its BLMIS account and then transferred the funds to FGL.  As such, FGL’s 

fees constitute Customer Property subject to turnover to the Trustee and/or avoidable subsequent 

transfers from BLMIS recoverable by the Trustee.

140. In addition, FGL served as the investment adviser to the FIT Funds, for which it 

received a 0.1% expense reimbursement, and as the placement agent to FIFL and FIFA, for 

which it received a 1% placement fee.  FIFL’s financial statements show FGL earned placement 

fees totaling:

Fees Earned by FGL While Serving as Placement Agent to FIFL

Year Placement Fees
2005 $9,070,000
2006 $5,409,000
2007 $4,985,000

TOTAL $19,464,000

141. Based upon information and belief, in order to pay FGL’s fees, FIFL redeemed 

shares of Fairfield Sentry.  In order to pay FIFL’s redemptions, Fairfield Sentry withdrew funds 

from BLMIS and then transferred the funds to FIFL, which in turn transferred the funds to FGL.  
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As such, FIFL’s redemptions and FGL’s fees constitute Customer Property subject to turnover to 

the Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.

142. FGL also served as general partner to GS from 1999 to 2003, for which it earned 

a 20% performance fee.  Financial statements for GS indicate these fees totaled:

Fees Earned by FGL While Serving as General Partner to GS

Year Performance Fees
1999 $3,406,000
2000 $3,252,000
2001 $3,144,000
2002 $2,736,000
2003 $2,620,000

TOTAL $15,158,000

143. FGL and FGB each acted as general partner of GS for half of 2003.  The fees paid 

in 2003 were split between FGL and FGB based upon when each served as general partner.

144. FGL received its performance fees in the form of limited partnership interests, of 

which it redeemed the following amounts:

Redemptions from GS by FGL

Year Redemptions by FGL
1999 $1,725,000
2000 $1,850,000
2001 $12,129,000
2002 $895,000
2003 $2,500,000

TOTAL $19,099,000

145. Upon information and belief, in order to pay FGL’s redemptions, GS withdrew 

funds from BLMIS and transferred the funds to FGL.  As such, FGL’s redemptions constitute 

Customer Property subject to turnover to the Trustee and/or avoidable subsequent transfers from 
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BLMIS recoverable by the Trustee.  In addition, as general partner to GS, FGL is directly liable 

for the repayment of GS’s withdrawals from 1999 to 2003, totaling in excess of $58.0 million, 

which constitute Customer Property subject to turnover to the Trustee and/or avoidable transfers 

recoverable by the Trustee.

146. FGL is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, FGL was managed out of 

FGG’s New York City office.  In addition, FGL is licensed to do business in the State of New 

York and maintained its principal executive office in New York, New York.

147. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FGL based on the entity’s contacts with the U.S.   

148. Fairfield Greenwich Advisors LLC (“FGA”):  Defendant FGA is a Delaware 

limited liability company and a wholly-owned subsidiary of FGL.  FGA is also registered as an 

investment adviser with the SEC.  Its offices are located in New York, New York.

149. FGA provided administrative services and back-office support to GS, GSP, 

Sigma, and Lambda.  According to financial statements issued by those funds, FGA received the 

following fees:
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Fees Earned by FGA for Providing Administrative Services to GS

Year Fees
2004 $41,000
2005 $171,000
2006 $137,000
2007 $109,000

TOTAL $458,000

150. Based upon information and belief, in order to pay FGA’s fees, GS withdrew 

funds from its BLMIS account and then transferred the funds from BLMIS to FGA.  As such, 

GS’s withdrawals and FGA’s fees constitute Customer Property subject to turnover to the 

Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.

Fees Earned by FGA for Providing Administrative Services to GSP

Year Fees
2006 $4,000
2007 $7,000

TOTAL $11,000

151. Based upon information and belief, in order to pay FGA’s fees, GSP withdrew 

funds from its BLMIS account and then transferred the funds from BLMIS to FGA.  As such, 

FGA’s fees constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.

Fees Earned by FGA for Providing Administrative Services to Sigma

Year Fees
2003 € 247,200
2004 € 247,000
2005 € 459,000
2006 € 562,000
2007 € 960,000

TOTAL € 2,273,000
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Fees Earned by FGA for Providing Administrative Services to Lambda

Year Fees
2004 CHF 59,000
2005 CHF 72,000
2006 CHF 61,000
2007 CHF 61,000

TOTAL CHF 254,000

152. Upon information and belief, in order to pay FGA’s fees, Sigma and Lambda 

redeemed shares of Fairfield Sentry.  Upon information and belief, in order to pay Sigma’s and 

Lambda’s redemptions, Fairfield Sentry withdrew funds from BLMIS and transferred the funds 

to Sigma and Lambda.  In turn, Sigma and Lambda transferred the funds to FGA.  As such, 

Sigma’s and Lambda’s redemptions and FGA’s fees constitute Customer Property subject to 

turnover to the Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the 

Trustee.

153. FGA provided similar services to SSL, for which it received a fee equal to 0.1% 

of assets under management.  

154. FGA also served as investment manager to a number of FGG funds.  These funds 

included:  Chester LP, for which FGA received a management fee equal to 0.8%; Stable Fund, 

for which FGA received a 1% management fee; FIL-Yen, for which FGA received a 0.1% 

expense reimbursement; FIL-Swiss, for which FGA received a 0.1% expense reimbursement; 

and FIFL and FIFA, for which FGA received an expense reimbursement of 0.15% and 0.1%, 

respectively.  

155. Upon information and belief, some if not all of these fees were paid with funds 

originally withdrawn from the Feeder Funds’ accounts at BLMIS.  As such, these fees constitute 
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Customer Property subject to turnover to the Trustee and/or avoidable subsequent transfers from 

BLMIS recoverable by the Trustee.

156. FGA is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, FGA’s principal place of 

business is located in New York, New York.

157. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy, a federal court has personal jurisdiction over any 

defendant with minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over 

FGA based on the entity’s contacts with the U.S.   

158. Fairfield Greenwich GP, LLC (“FGGP”):  Defendant FGGP is a Delaware 

limited liability company.  Its principal office is located at 575 Madison Avenue, New York, 

New York 10022.  FGGP is a wholly-owned subsidiary of FGL.

159. FGGP acted as general partner to Chester LP, for which it earned a 10% 

performance fee in the form of limited partnership interests in Chester LP.  Upon information 

and belief, FGGP redeemed some of the limited partner interests it received as payment from 

Chester LP.  Chester LP was invested in Fairfield Sentry.  In order to pay FGGP’s redemptions, 

Chester LP redeemed shares of Fairfield Sentry.  Upon information and belief, to pay Chester 

LP’s redemptions Fairfield Sentry withdrew funds from BLMIS and then Chester transferred the 

funds to FGGP.  As such, the redemptions FGGP received from Chester LP constitute Customer 

Property subject to turnover to the Trustee and/or avoidable subsequent transfers from BLMIS 
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recoverable by the Trustee.

160. Because FGGP served as general partner to Chester LP, it is directly liable for all 

avoidable transfers from BLMIS to Chester LP.

161. FGGP is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, FGGP’s principal place of 

business is located in New York, New York.

162. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FGGP based on the entity’s contacts with the U.S.   

163. Fairfield Greenwich Partners, LLC (“FGP”):  Defendant FGP is a Delaware 

limited liability company organized in 2003.  Its principal office is located at 575 Madison 

Avenue, New York, New York.  

164. FGP acted as general partner to Stable Fund, for which it received a 10% 

performance fee in the form of limited partnership interests in Stable Fund.  Upon information 

and belief, FGP redeemed some of the limited partnership interests it received as payment from 

the Stable Fund.  As explained above, Stable Fund was partially invested in GS.  Upon 

information and belief, in order to pay the Stable Fund redemptions, GS withdrew funds from 

BLMIS and then Stable Fund transferred the funds to FGP.  As such, FGP’s redemptions 
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constitute Customer Property subject to turnover to the Trustee and/or avoidable subsequent 

transfers from BLMIS recoverable by the Trustee.  

165. Because FGP served as general partner to Stable Fund, it is directly liable for all 

amounts Stable Fund redeemed from GS.  Upon information and belief, some if not all of those 

redemptions were paid by funds withdrawn from GS’s accounts at BLMIS.  As such, they 

constitute Customer Property subject to turnover to the Trustee and/or avoidable subsequent 

transfers from BLMIS recoverable by the Trustee.

166. FGP is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, FGP was managed out of 

FGG’s New York City office and maintained its principal place of business in New York, New 

York.

167. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FGP based on the entity’s contacts with the U.S.   

168. Fairfield Heathcliff Capital LLC (“FHC”):  Defendant FHC is a Delaware 

limited liability company and a broker-dealer registered with the SEC.  It is also an affiliate of 

FGGP.
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169. FHC served as placement agent to Chester LP and oversaw the marketing of the 

fund’s limited partnership interests.  As placement agent, FHC received a fee equal to 5% of the 

capital contributions it solicited.     

170. Upon information and belief, some if not all of these fees were paid with funds 

that were originally withdrawn from the Feeder Funds’ accounts at BLMIS.  As such, FHC’s 

fees constitute Customer Property subject to turnover to the Trustee and/or avoidable subsequent 

transfers from BLMIS recoverable by the Trustee.

171. FHC is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, FHC was managed out of 

FGG’s New York City office.

172. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over FHC based on the entity’s contacts with the U.S.   

173. Fairfield International Managers, Inc. (“FIM”):  Defendant FIM is a Delaware 

corporation formed on January 4, 1988.  The purpose of FIM is to act as an investment manager 

and to engage in all phases of the securities business.
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174. The original directors of FIM were Noel, Tucker, and Kolber, who later left FIM.  

As of 2003, Defendants Noel and Tucker each owned 50% of the shares of FIM.  FIM owns 

significant shares in both FGB and FGL.

175. FIM received funds from the Feeder Funds’ BLMIS accounts through its direct 

and indirect ownership of FGB and FGL.  Upon information and belief, some, if not all, of the 

monies paid to FIM were paid with funds that were originally withdrawn from the Feeder Funds’ 

accounts at BLMIS.  As such, they constitute Customer Property subject to turnover to the 

Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.

176. FIM is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, FIM was managed out of 

FGG’s New York City office.

177. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has

personal jurisdiction over FIM based on the entity’s contacts with the U.S.   

178. Fairfield Greenwich (UK) Limited (“Fairfield-UK”):  Defendant Fairfield-UK 

is an FGG entity incorporated in England and Wales in 1997.  Its registered office is located at 

Fifth Floor, 32 Dover Street, London W1X 3RA, England.  
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179. Fairfield-UK served as investment manager to Chester, for which it received fees 

from Chester Management.  Fairfield-UK also served as investment manager to FGF.  

Depending on the FGF share class Fairfield-UK received a management fee of between 0.55% 

and 1%, a performance fee of between 0% and 10%, and an expense reimbursement equal to 

0.1%.

180. Upon information and belief, some if not all of Fairfield-UK’s fees were paid with 

funds that were originally withdrawn from the Feeder Funds’ accounts at BLMIS.  As such, they 

constitute Customer Property subject to turnover to the Trustee and/or avoidable subsequent 

transfers from BLMIS recoverable by the Trustee.

181. Fairfield-UK is subject to personal jurisdiction in this judicial district as it 

routinely conducted business in New York, New York, purposely availed itself of the laws of the 

State of New York by undertaking significant commercial activities in New York, New York, 

and derived significant revenue from New York, New York.  Specifically, Fairfield-UK was 

managed out of FGG’s New York City office.

182. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Fairfield-UK based on the entity’s contacts with the U.S.   

183. Greenwich Bermuda Limited (“GBL”):  Defendant GBL is a Bermuda 

corporation.  GBL served as the general partner of GS from December 23, 2004 to March 1, 

2006.  GS’s financial statements indicate that, during that time, GBL earned the following 

performance fees:
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Fees Earned by GBL While Serving as General Partner to GS

Year Performance Fees
2004 $2,644,000
2005 $2,451,000
2006 $2,929,000

TOTAL $8,024,000

184. The performance fees for 2004 and 2006 were split between GBL and FGB based 

upon when each served as general partner.

185. GBL received its fees in the form of limited partnership interests in GS.  Upon 

information and belief, GBL redeemed some of its GS limited partnership interests.  Upon 

information and belief, in order to pay GBL’s redemptions, GS withdrew funds from its BLMIS 

account and then transferred the funds to GBL.  As such, they constitute Customer Property 

subject to turnover to the Trustee and/or avoidable subsequent transfers from BLMIS recoverable 

by the Trustee.

186. GBL is subject to personal jurisdiction in this judicial district as it routinely 

conducted business in New York, New York, purposely availed itself of the laws of the State of 

New York by undertaking significant commercial activities in New York, New York, and 

derived significant revenue from New York, New York.  Specifically, GBL was managed out of 

FGG’s New York City office.

187. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over GBL based on the entity’s contacts with the U.S.   
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188. Chester Management (Cayman) Limited (“Chester Management”):  

Defendant Chester Management is an FGG entity incorporated in the Cayman Islands on 

February 12, 2003 as a limited liability company.  Its registered office is located at P.O. Box 309, 

Ugland House, George Town, Cayman Islands, B.W.I.

189. Chester Management served as manager to Chester, for which it received a 0.8% 

management fee and 10% performance fee.   According to Chester’s financial statements, 

between 2003 and 2007, these fees totaled: 

Fees Earned by Chester Management While Serving as Manager to Chester

Year Management Fees Performance Fees Total Fees
2003 $1,322,000 $1,404,000 $2,726,000
2004 $6,017,000 $4,788,000 $10,804,000
2005 $8,292,000 $8,997,000 $17,289,000
2006 $13,442,000 $14,004,000 $27,446,000
2007 $18,400,000 $20,330,000 $38,730,000

TOTAL $47,472,000 $49,523,000 $96,995,000

190. Upon information and belief, some if not all of these fees were paid with funds 

that were originally withdrawn from the Feeder Funds’ accounts at BLMIS.  As such, they 

constitute Customer Property subject to turnover to the Trustee and/or avoidable subsequent 

transfers from BLMIS recoverable by the Trustee.

191. Chester Management is subject to personal jurisdiction in this judicial district as it 

routinely conducted business in New York, New York, purposely availed itself of the laws of the 

State of New York by undertaking significant commercial activities in New York, New York, 

and derived significant revenue from New York, New York.  Specifically, Chester Management 

was managed out of FGG’s New York City office.
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192. Finally, where a federal statute provides for nationwide service of process, as does 

Rule 7004 of the Federal Rules of Bankruptcy Procedure, a federal court has personal 

jurisdiction over any defendant with minimum contacts with the U.S.  Thus, this Court has 

personal jurisdiction over Chester Management based on the entity’s contacts with the U.S.   

3. Management Defendants

193. Walter Noel:  Defendant Noel is a founding partner of FGG and sat on its Board 

of Directors.  He also served as a director of Fairfield Sentry, Sigma, and FGB and as a general 

partner to GS from 1992 to 1998.  Noel is also an indirect shareholder in FGB.

194. As one of FGG’s founding partners, Noel was intimately involved with its 

operations.  Noel made day-to-day management decisions regarding the Feeder Funds and the 

FGG Affiliates.  He was also involved in marketing the Feeder Funds, as well as the preparation 

and review of sales and marketing materials.

195. As further described below, Noel was acutely aware of many facts and red flags, 

that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet failed to 

conduct any proper, independent and reasonable due diligence or follow up.

196. Noel and his immediate and extended family became exceptionally wealthy due 

to FGG’s de facto partnership with Madoff.  Noel took for himself and his family hundreds of 

millions of dollars of Customer Property in the form of fees and profits.  This unjust enrichment 

enabled him, and his family, to live what has been publicly described as a life of grandeur, 

including a mansion in Greenwich, Connecticut, a tropical retreat in Mustique, and extravagant 

vacation homes in Palm Beach and Southampton.  (A true and accurate copy of the April 2009 

Vanity Fair article entitled, “Greenwich Mean Time,” is attached hereto as Ex. 23.)

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 59 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 66 of 226



53

197. Partners of FGG received three types of compensation.  In addition to standard 

salaries and bonuses, they also received “partnership distributions.”  Each partner was assigned a 

specific percentage of the profits earned from all of the FGG entities.  When the profits were 

gathered, they were then distributed to the partners based on their percentage allocation.    

198. As a founding partner, Noel received some of the largest distributions.  Between 

2002 and 2008 alone, Noel received the following partnership distributions:  $11.4 million in 

2002, $10.6 million in 2003, $21.7 million in 2004, $25.4 million in 2005, $29.7 million in 2006, 

$28.2 million in 2007, and $12.3 million in 2008, for a total of approximately $114 million 

between 2002 and 2008.  Upon information and belief, Noel received these distributions, as well 

as additional compensation in the form of salary and bonuses, during each year the Feeder Funds 

maintained accounts at BLMIS.

199. Upon information and belief, Noel and his family also received the benefit of 

redemptions from GS made by the Walter M. Noel Jr. IRA and the Noel Family, LLC.  Upon 

information and belief, the former redeemed $2.5 million in 2006, and the latter redeemed 

$400,000 in 2008.  In addition, as an indirect shareholder in FGL and FGB, Noel received the 

benefit of many payments to FGL and FGB, which were paid by funds withdrawn from the 

Feeder Funds’ BLMIS accounts.  

200. Upon information and belief, some if not all of the above-referenced payments 

and distributions were made with funds that were originally withdrawn from the Feeder Funds’ 

accounts at BLMIS.  As such, they constitute Customer Property subject to turnover to the 

Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.
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201. Noel is also personally responsible for repayment to the Trustee of all avoidable 

transfers received by GS while he was the general partner.  During that time, between 1992 and 

1998, GS redeemed approximately $37 million from its BLMIS account.

202. Noel is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, Noel filed customer claims, 

whereby he submitted to the jurisdiction of this Court.  Finally, where a federal statute provides 

for nationwide service of process, as does Rule 7004 of the Federal Rules of Bankruptcy 

Procedure, a federal court has personal jurisdiction over any defendant with minimum contacts 

with the U.S.  Thus, this Court has personal jurisdiction over Noel based on his contacts with the 

U.S.   

203. Jeffrey Tucker:  Defendant Tucker is a founding partner of FGG and sits on its 

Board of Directors.  He served as a director of FGB and FGL, and as a principal of FGL.  He 

also served, along with Noel, as general partner of GS from 1992 to 1998.  Tucker is an indirect 

shareholder in FGB. 

204. Tucker was intimately involved with FGG’s operations, including the operation of 

the Feeder Funds.  As a director, Tucker was involved in making day-to-day management 

decisions regarding the Feeder Funds and the FGG Affiliates.  He also reviewed and helped 

prepare sales and marketing materials.
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205. As further described below, Tucker was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

206. Tucker and his immediate and extended family became exceptionally wealthy due 

to FGG’s de facto partnership with Madoff.  Prized racehorses, private jets, and luxurious 

mansions were just a few of the riches amassed by Tucker from management and partnership 

fees received for facilitating the fraud.

207. Tucker received substantial partnership distributions, including $11.4 million in 

2002, $10.6 million in 2003, $21.7 million in 2004, $25.4 million in 2005, $29.7 million in 2006, 

$28.2 million in 2007, and $12.3 million in 2008, for a total of approximately $114 million

between 2002 and 2008.  Upon information and belief, Tucker received these distributions, as 

well as additional compensation in the form of salaries and bonuses, during each year FGG 

maintained accounts with BLMIS beginning from 1990 forward.  

208. In addition, as an indirect shareholder in FGL and FGB, Tucker received the 

benefit of many payments to FGL and FGB which were paid by funds withdrawn from the 

Feeder Funds’ BLMIS accounts.  Tucker is also personally responsible for repayment to the 

Trustee of any avoidable transfers received by GS while he was the general partner.

209. Upon information and belief, some if not all of the above-referenced payments 

and distributions were made with funds that were originally withdrawn from the Feeder Funds’ 

accounts at BLMIS.  As such, they constitute Customer Property subject to turnover to the 

Trustee and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 62 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 69 of 226



56

210. Tucker is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, Tucker is subject to 

personal jurisdiction in this judicial district as he is a resident of New York, New York, and 

Tucker filed a customer claim, whereby he submitted to the jurisdiction of this Court.  Finally, 

where a federal statute provides for nationwide service of process, as does Rule 7004 of the 

Federal Rules of Bankruptcy Procedure, a federal court has personal jurisdiction over any 

defendant with minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over 

Tucker based on his contacts with the U.S.  

211. Andrés Piedrahita:  Defendant Piedrahita is a founding partner of FGG, a 

member of the Board of Directors, and Chairman of its Executive Committee.  He has served on 

FGG’s Executive Committee since its inception in 2007.   He also served as Director and 

President of FGB and owned, directly or indirectly, between 10% and 25% of FGB.  In 2007 and 

2008, Piedrahita was the highest paid partner at FGG.

212. Piedrahita was intimately involved with FGG’s operations, including the 

operations of the Feeder Funds.  As a member of the Executive Committee and Chairman of the 

Board of Directors, Piedrahita was deeply involved in making day-to-day management decisions 

regarding the FGG entities.

213. As further described below, Piedrahita was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.
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214. Piedrahita became exorbitantly rich by serving as a Madoff globetrotting 

salesman.  According to published reports, he lived a whirlwind lifestyle of Gulfstream jets, 

multi-million dollar yachts, extravagant parties, pheasant hunting with royalty, and spent tens of 

millions of dollars on homes around the world.  (A true and accurate copy of the March 31, 2009 

Wall Street Journal article entitled, “The Charming Mr. Piedrahita Finds Himself Caught in the 

Madoff Storm,” is attached hereto as Ex. 24.)  Public comments attributed to Piedrahita such as 

“[my job was] ‘to live better than any of my clients,’” (id.) manifest his prevailing motivation –

do nothing that might upset the Madoff relationship that made his lavish lifestyle possible.  His 

motivation was one of limitless greed, without regard for any interest other than his own.  

215. Piedrahita received substantial partnership distributions including approximately 

$9.4 million in 2002, $12.3 million in 2003, $21.3 million in 2004, $25.1 million in 2005, $31.6 

million in 2006, $36.0 million in 2007, and $26.4 million in 2008, for a total of approximately 

$162 million between 2002 and 2008.  Upon information and belief, Piedrahita has received 

these distributions, as well as additional compensation in the form of salaries and bonuses, every 

year since he joined FGG in 1997.  

216. As a direct or indirect shareholder of FGL and FGB, Piedrahita received the 

benefit of many payments to FGL and FGB which were paid by funds withdrawn from the 

Feeder Funds’ BLMIS account.

217. Upon information and belief, some if not all of the above-referenced payments 

and distributions were made with funds that were originally withdrawn from the Feeder Funds’ 

BLMIS accounts.  As such, they constitute Customer Property subject to turnover to the Trustee 

and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee. 
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218. Piedrahita is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, Piedrahita routinely 

received payments from FGG’s New York City office and regularly attended meetings of FGG’s 

Executive Committee and Board of Directors in New York, New York.  Finally, where a federal 

statute provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Piedrahita based 

on his contacts with the U.S.   

219. Mark McKeefry:  Defendant McKeefry joined FGG in 2003.  He became a 

partner in 2005 and served on FGG’s Executive Committee since its inception in 2007.  He also 

acted as FGG’s Chief Compliance Officer; FGB’s Chief Legal Officer (“CLO”), Assistant 

Secretary, and Director; FGL’s Executive Director, Chief Operating Officer, President, and Vice 

President; FGA’s President; and Director of Fairfield-UK.  As FGG’s CLO, McKeefry was 

responsible for legal and compliance issues.  He was also responsible for maintaining FGG’s 

relationship with Madoff in 2007 and 2008. 

220. In his role as CLO, as well as in his numerous other roles within the FGG entities, 

McKeefry was responsible for approving and signing various documents on FGG’s behalf.  Such 

documents included:  letters to investors;  Form 13F filings with the SEC; agreements with 

BLMIS, including customer agreements and option-trading agreements; Form ADV Applications 

for Investment Adviser Registration; subscription agreements; confidentiality agreements; 
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distribution agreements; letters of understanding; written resolutions; delegation agreements; 

selling agreements; and certificates of incumbency.  

221. As further described below, McKeefry was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

222. McKeefry benefited greatly from FGG’s de facto partnership with Madoff.  

McKeefry received approximately $600,000 in partnership distributions in 2005, $1.6 million in 

2006, $3.4 million in 2007, and $3.4 million in 2008, for a total of $9.0 million between 2005 

and 2008.  Upon information and belief, McKeefry also received significant salary and bonuses.

223. Upon information and belief, some if not all of the above-referenced payments 

and distributions were made with funds originally withdrawn from the Feeder Funds’ BLMIS 

accounts.  As such, they constitute Customer Property subject to turnover to the Trustee and/or 

avoidable subsequent transfers from BLMIS recoverable by the Trustee.  

224. McKeefry is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, upon information and 

belief, McKeefry is a resident of New York, New York.  Finally, where a federal statute provides 

for nationwide service of process, as does Rule 7004 of the Federal Rules of Bankruptcy 

Procedure, a federal court has personal jurisdiction over any defendant with minimum contacts 

with the U.S.  Thus, this Court has personal jurisdiction over McKeefry based on his contacts 

with the U.S.   
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225. Daniel Lipton (“Lipton”):  Defendant Lipton joined FGG in 2002.  During his 

employment with FGG, he served as Chief Financial Officer (“CFO”) and Assistant Secretary of 

FGB, and Vice President and CFO of FGA.  Lipton has been a partner of FGG since 2005.  

226. As CFO, Lipton was principally responsible for overseeing the annual FGG 

audits.  Lipton also assisted in managing FGG’s operations, including:  authorizing and 

requesting wire transfers into FGG accounts; communicating with FGG investors regarding 

audits of FGG’s financial statements; and approving and signing numerous documents on FGG’s 

behalf.  Such documents included:  letters to clients regarding amendments to their agreements 

with FGG and their statements for various FGG funds; the Feeder Funds’ customer, option, and 

trading authorization agreements with BLMIS; numerous loan requests on behalf of FGG; 

agreements establishing FGG entities as investment managers and placement agents; requests for 

wire transfers redeeming money from the Feeder Funds’ BLMIS accounts; and letters requesting 

a confirmation of assets in a number of the Funds.

227. As further described below, Lipton was acutely aware of many facts and red flags, 

that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet failed to 

conduct any proper, independent and reasonable due diligence or follow up.

228. As a partner, Lipton was compensated handsomely due to FGG’s relationship 

with Madoff.  Lipton received partnership distributions of $200,000 in 2005, $757,000 in 2006, 

$1.8 million in 2007, and $1.1 million in 2008, for a total of approximately $3.8 million between 

2005 and 2008.  Upon information and belief, Lipton also received significant salary and 

bonuses.
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229. Upon information and belief, some if not all of the above-referenced payments 

and distributions were made with funds that were originally withdrawn from the Feeder Funds’ 

BLMIS accounts.  As such, they constitute Customer Property subject to turnover to the Trustee 

and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.  

230. Lipton is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, upon information and 

belief, Lipton is a resident of New York, New York.  Finally, where a federal statute provides for 

nationwide service of process, as does Rule 7004 of the Federal Rules of Bankruptcy Procedure, 

a federal court has personal jurisdiction over any defendant with minimum contacts with the U.S.  

Thus, this Court has personal jurisdiction over Lipton based on his contacts with the U.S.   

231. Amit Vijayvergiya (“Vijayvergiya”):  Defendant Vijayvergiya joined FGG on 

June 9, 2003 as FGB’s Risk Manager.  He quickly became a key player at FGB, and held the title 

of Vice President and Head of Risk Management in 2005, where he focused primarily on hedge 

fund manager selection and risk management.  On January 1, 2007, Vijayvergiya became a 

partner and Head of FGG’s Risk Management Division in the Investment Group, reporting 

directly to the Executive Committee.

232. Vijayvergiya was responsible for conducting due diligence, initial risk modeling 

and ongoing risk analysis on investments, fund operations services, supervising staff, and 

shareholder communications.  He was also charged with assessing the risk of the Feeder Fund 
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investments.  (A true and accurate copy of Vijayvergiya’s employment offer letter is attached 

hereto as Ex. 25.)

233. As further described below, Vijayvergiya was acutely aware of many facts and 

red flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

234. FGG’s de facto partnership with Madoff proved lucrative for Vijayvergiya.  After 

becoming a partner, Vijayvergiya received partnership distributions of $1.8 million in 2007 and 

$800,000 in 2008.  Upon information and belief, Vijayvergiya also received significant salary 

and bonuses.

235. Upon information and belief, some if not all of the above-referenced payments 

and distributions were made with funds that were originally withdrawn from the Feeder Funds’ 

BLMIS accounts.  As such, they constitute Customer Property subject to turnover to the Trustee 

and/or avoidable subsequent transfers from BLMIS recoverable by the Trustee.  

236. Vijayvergiya is subject to personal jurisdiction in this judicial district as he 

routinely conducted business in New York, New York, purposely availed himself of the laws of 

the State of New York by conducting significant commercial activities in New York, New York, 

and derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Vijayvergiya 

based on his contacts with the U.S.   
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237. Gordon McKenzie (“McKenzie”):  Defendant McKenzie was a Director and 

Controller at FGB, and a member of the Fund Accounting Division in FGG’s Operations Group.  

McKenzie joined FGG in 2003.

238. McKenzie was responsible for accounting and back-office operations for Fairfield 

Sentry, Sigma, Lambda, Chester, and Irongate.  He joined FGG as a Finance Associate and was 

eventually elevated to Controller of FGB.  McKenzie was also part of FGG’s Finance Group, 

whose core duties included conducting mini-audits of monthly financial statements and 

preparing and coordinating audits.  He worked closely with PricewaterhouseCoopers (“PwC”) 

when it conducted audits of FGG’s funds and reviewed the financial statements PwC prepared.  

239. As further described below, McKenzie was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

240. McKenzie received significant salary and bonuses during his employment at 

FGB.  For instance, in 2007, he received a $180,000 bonus, in 2008, McKenzie received a salary 

of over $150,000 and a bonus of over $200,000.  He also received over $100,000 in deferred 

compensation.  Upon information and belief, McKenzie received comparable amounts each year 

since he joined FGG in 2003.

241. Upon information and belief, some if not all of these payments were made with 

funds originally withdrawn from the Feeder Funds’ BLMIS accounts.  As such, they constitute 

Customer Property subject to turnover to the Trustee and/or avoidable subsequent transfers from 

BLMIS recoverable by the Trustee.
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242. McKenzie is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over McKenzie based 

on his contacts with the U.S.   

243. Richard Landsberger (“Landsberger”):  Defendant Landsberger joined FGG in 

2001, and became an FGG partner in 2002.  He was a member of FGG’s Executive Committee, 

Director of Fairfield-UK, and Head of Sales of FIFL.  

244. As further described below, Landsberger was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

245. Landsberger received substantial partner distributions, including $32,000 in 2002, 

$690,000 in 2003, $1.6 million in 2004, $2.7 million in 2005, $3.9 million in 2006, $5.4 million 

in 2007, and $4.0 million in 2008, for a total of approximately $18.3 million.  Upon information 

and belief, Landsberger also received significant salary and bonuses.

246. Upon information and belief, these payments and distributions were paid with 

funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  As such, they 

constitute Customer Property subject to turnover to the Trustee and/or avoidable subsequent 

transfers from BLMIS recoverable by the Trustee.  
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247. Landsberger is subject to personal jurisdiction in this judicial district as he 

routinely conducted business in New York, New York, purposely availed himself of the laws of 

the State of New York by conducting significant commercial activities in New York, New York, 

and derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Landsberger 

based on his contacts with the U.S.   

248. Philip Toub (“Toub”):  Defendant Toub, one of Noel’s sons-in-law, joined FGG 

in 1997 in its New York office.  Toub was a partner and member of FGG’s Executive 

Committee.  Throughout his employment with FGG, Toub served as a Director of FGL and as a 

member of FGG’s Client Development Group. 

249. Toub’s responsibilities included developing new products and marketing FGG’s 

offshore funds.  His product development activities focused on markets in Brazil and the Middle 

East.  These activities necessarily required Toub to establish relationships with a number of FGG 

investors and thereafter respond to customer inquiries related to Madoff.  

250. As further described below, Toub was acutely aware of many facts and red flags, 

that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet failed to 

conduct any proper, independent and reasonable due diligence or follow up.

251. After becoming a partner on January 1, 2001, Toub received the following 

partnership distributions, totaling over $25 million:  $822,000 in 2002, $892,000 in 2003, $1.5 
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million in 2004, $3.9 million in 2005, $7.5 million in 2006, $8.4 million in 2007, and $3.3 

million in 2008.  Upon information and belief, Toub also received significant salary and bonuses.

252. Upon information and belief, some if not all of the payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.

253. Toub is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Toub based on 

his contacts with the U.S.   

254. Charles Murphy (“Murphy”):  Defendant Murphy joined FGG as a partner on 

April 1, 2007.  Based in FGG’s New York office, Murphy served on FGG’s Executive 

Committee and focused on strategy and capital markets for FGG.

255. Murphy was heavily involved in important strategic decisions involving Madoff.  

Such decisions included the amount of money FGG should invest through BLMIS, which FGG 

funds should invest through BLMIS, and whether FGG should leverage its investor funds by 

borrowing cash in order to increase investments through BLMIS.  Murphy also was often 
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involved in email correspondence about Madoff, which included discussions about important 

client redemptions that were requested due to client concerns about Madoff risks.

256. As further described below, Murphy was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

257. Murphy received approximately $2.4 million in partnership distributions in 2007 

and $2.7 million in 2008, for a total of approximately $5.1 million.  Upon information and belief, 

Murphy also received significant salary and bonuses.

258. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee. 

259. Murphy is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Murphy based 

on his contacts with the U.S.   
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260. Robert Blum (“Blum”):  Defendant Blum served as a Managing Partner at FGG 

and the Chief Operating Officer of FGB and FGA.  He started at FGG in 2000 and made partner 

on January 1, 2002.  Blum resigned from his FGG positions in June of 2005.  Because Blum’s 

partnership interest had fully vested at the time of his departure, he will continue to receive 

distributions through 2010.  

261. While serving as a Managing Partner of FGG, Blum oversaw or assisted in all 

aspects of FGG’s activities.  Blum was involved in making day-to-day management decisions 

related to the Feeder Funds and FGG Affiliates.  He also reviewed FGG sales and marketing 

materials, including webcasts and monthly commentaries.  

262. As further described below, Blum was acutely aware of many facts and red flags, 

that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet failed to 

conduct any proper, independent and reasonable due diligence or follow up.

263. Blum received substantial profit distributions and other compensation, including 

approximately $605,000 in 2002, $1.5 million in 2003, $2.8 million in 2004, $4.2 million in 

2005, $3.7 million in 2006, $4.3 million in 2007, and $3.8 million in 2008, for a total of 

approximately $21 million.  Upon information and belief, Blum also received significant salary 

and bonuses.

264. Upon information and belief, some if not all of these payments and distributions 

were paid with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.
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265. Blum is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, Blum filed customer claims, 

whereby he submitted to the jurisdiction of this Court.  Finally, where a federal statute provides 

for nationwide service of process, as does Rule 7004 of the Federal Rules of Bankruptcy 

Procedure, a federal court has personal jurisdiction over any defendant with minimum contacts 

with the U.S.  Thus, this Court has personal jurisdiction over Blum based on his contacts with the 

U.S.   

266. Andrew Smith (“Smith”):  Defendant Smith was an Executive Director and 

partner at FGG in the Fund of Funds Division of the Investment Group.  Smith also served as a 

Portfolio Manager and oversaw all operations for Chester and Irongate.  Smith became a partner 

on January 1, 2006.  He left FGG in April 2009 and joined Sciens, the company now managing 

Chester, Chester LP, and Irongate, as a member of the Sciens Investment Committee and a 

Portfolio Manager.

267. As a member of FGG’s Executive Committee, Smith worked closely with 

Piedrahita, McKeefry, Landsberger, Toub, and Murphy to make day-to-day management 

decisions regarding the Feeder Funds and FGG Affiliates.  As the representative from FGG’s 

Investment Group on the Executive Committee, Smith played an integral role in making 

decisions regarding investor and potential investor requests for information about BLMIS and 

Madoff.
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268. As further described below, Smith was acutely aware of many facts and red flags, 

that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet failed to 

conduct any proper, independent and reasonable due diligence or follow up.

269. Smith received substantial compensation as a result of his partnership position at 

FGG, including approximately $1.1 million in partnership distributions in 2006, $3.8 million in 

2007, and $785,000 in 2008, totaling approximately $5.6 million.  Upon information and belief, 

Smith also received significant salary and bonuses.

270. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.

271. Smith is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Smith based on 

his contacts with the U.S.   

272. Harold Greisman (“Greisman”):  Defendant Greisman joined FGG in 1990 in 

the New York office.  He served as FGG’s Chief Investment Officer and was a member of the 

Executive Committee.  Beginning on January 1, 2002, Greisman was a partner of FGG.

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 77 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 84 of 226



71

273. Greisman was responsible for overseeing the day-to-day investment activities of 

FGG.  This required him to monitor the investment decision-making process, from initial 

manager search and selection to research and ongoing manager oversight.  Greisman utilized 

Vijayvergiya and Smith, as well as additional FGG employees, to assist him in his duties as 

Chief Investment Officer.  Both Vijayvergiya and Smith reported directly to Greisman.  

274. As further described below, Greisman was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

275. Greisman received partnership distributions of approximately $600,000 in 2002, 

$900,000 in 2003, $ 1.6 million in 2004, $2.3 million in 2005, $3.7 million in 2006, $3.9 million 

in 2007, and $2.5 million in 2008 for a total of over $15 million.  Upon information and belief, 

Greisman also received significant salary and bonuses.

276. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.

277. Greisman is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, upon information and 

belief, Greisman is a resident of New York, New York.  Finally, where a federal statute provides 

for nationwide service of process, as does Rule 7004 of the Federal Rules of Bankruptcy 
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Procedure, a federal court has personal jurisdiction over any defendant with minimum contacts 

with the U.S.  Thus, this Court has personal jurisdiction over Greisman based on his contacts 

with the U.S.   

278. Gregory Bowes (“Bowes”):  Defendant Bowes was a partner of FGG and served 

on FGG’s Executive Committee.  He joined FGG in 2000 and became partner in 2002.  Bowes 

resigned from his FGG position in 2003.  But because his partnership interest had already vested, 

he continued to receive multi-million dollar partnership distributions.  

279. As further described below, Bowes was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

280. While he was still at FGG, Bowes received partnership distributions of $605,000 

in 2002 and $1.5 million in 2003.  After leaving FGG, he received partnership distributions of 

$2.8 million in 2004, $4.2 million in 2005, $3.8 million in 2006, $4.3 million in 2007, and $3.8 

million in 2008.  Upon information and belief, Bowes also received significant salary and

bonuses.

281. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee. 

282. Bowes is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 
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of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Bowes based on 

his contacts with the U.S.   

283. Corina Noel Piedrahita (“Noel Piedrahita”):  Defendant Noel Piedrahita, 

daughter of Defendant Noel and wife of Defendant Piedrahita, joined FGG as a partner on 

January 1, 2002.  Noel Piedrahita was Head of Client Services and Investor Relations and was 

part of FGG’s Corporate Center before she retired in 2007.

284. Noel Piedrahita was intimately involved with FGG’s enterprise, including the 

operation of its Feeder Funds.  Among other things, she was responsible for approving 

subscriptions in and redemptions from various FGG funds, and worked closely with Tucker on a 

variety of issues, including how much money was to be funneled to BLMIS.  

285. As further described below, Noel Piedrahita was acutely aware of many facts and 

red flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

286. Independent of her husband’s earnings, Noel Piedrahita received approximately 

$300,000 in 2002, $325,000 in 2003, $800,000 in 2004, $800,000 in 2005, $1 million in 2006, 

$900,000 in 2007, and $1.1 million 2008, totaling over $5 million.  Upon information and belief, 

Noel Piedrahita also received significant salary and bonuses.
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287. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.

288. Noel Piedrahita is subject to personal jurisdiction in this judicial district as she 

routinely conducted business in New York, New York, purposely availed herself of the laws of 

the State of New York by conducting significant commercial activities in New York, New York, 

and derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Noel Piedrahita 

based on her contacts with the U.S.   

4. Sales Defendants

289. Lourdes Barreneche (“Barreneche”):  Defendant Barreneche joined FGG in 

1997, and became an FGG partner in 2002.  She was based in FGG’s New York office, and 

worked in FGG’s Business Development Group.  She was an international sales specialist who 

coordinated FGG’s sales efforts in Latin America, Spain, Portugal, and Switzerland. 

290. As further described below, Barreneche was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

291. As a partner of FGG, Barreneche received substantial profit distributions 

including $1.0 million in 2002, $1.2 million in 2003, $1.9 million in 2004, $2.8 million in 2005, 
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$6.6 million in 2006, $7.8 million in 2007, and $5.6 million in 2008, or approximately $27 

million.  Upon information and belief, Barreneche also received significant salary and bonuses.

292. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.

293. Barreneche is subject to personal jurisdiction in this judicial district as she 

routinely conducted business in New York, New York, purposely availed herself of the laws of 

the State of New York by conducting significant commercial activities in New York, New York, 

and derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy, a federal court has personal jurisdiction over any defendant with minimum contacts 

with the U.S.  Thus, this Court has personal jurisdiction over Barreneche based on her contacts 

with the U.S.   

294. Cornelis Boele:  Defendant Boele joined FGG in 1997, and became an FGG 

partner in 2002.  Boele oversaw FGG’s marketing efforts for offshore funds in Belgium, the 

Netherlands, Luxembourg, and throughout Europe.  He was responsible for structuring and 

raising assets, and worked for FGG’s Business Development Group. 

295. As further described below, Boele was acutely aware of many facts and red flags, 

that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet failed to 

conduct any proper, independent and reasonable due diligence or follow up.
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296. Boele received approximately $493,000 in partnership distributions in 2002, 

$986,000 in 2003, $2.0 million in 2004, $3.7 million in 2005, $5.4 million in 2006, $5.2 million 

in 2007, and $4.7 million in 2008, for a total of approximately $23.5 million.  Upon information 

and belief, Boele also received significant salary and bonuses.

297. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.

298. Boele is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Boele based on 

his contacts with the U.S.   

299. Santiago Reyes (“Reyes”):  Defendant Reyes joined FGG in 1996, and became a 

partner on January 1, 2002.  Reyes was the head of FGG’s Miami office where he was 

responsible for marketing FGG’s offshore funds worldwide.  Reyes was in charge of business 

development and held a position on FGG’s sales team, where he was responsible for 

communicating with clients and convincing them and prospective investors to invest in FGG’s 

products, including those funds invested in BLMIS, such as Fairfield Sentry.  
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300. Reyes was responsible for communicating with clients and convincing them and 

prospective investors to invest in FGG’s products, including those funds invested in BLMIS, 

such as Fairfield Sentry.  Reyes often asked Vijayvergiya and other FGG employees for advice 

on how to field client questions or respond to client concerns about Madoff and Fairfield Sentry.  

In fact, Reyes worked closely with Vijayvergiya, requesting information on Madoff’s investment 

strategy and Fairfield Sentry’s performance.  

301. As further described below, Reyes was acutely aware of many facts and red flags, 

that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet failed to 

conduct any proper, independent and reasonable due diligence or follow up.

302. Reyes received partnership distributions of approximately $300,000 in 2002, 

$550,000 in 2003, $1.2 million in 2004, $1.5 million in 2005, $2.3 million in 2006, $2.2 million 

in 2007, and $2.0 million in 2008, for a total of approximately $10 million.  Upon information 

and belief, Reyes also received significant salary and bonuses.

303. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ BLMIS accounts.  

As such, they constitute Customer Property subject to turnover to the Trustee and/or avoidable 

subsequent transfers from BLMIS recoverable by the Trustee.

304. Reyes is subject to personal jurisdiction in this judicial district as he routinely 

conducted business in New York, New York, purposely availed himself of the laws of the State 

of New York by conducting significant commercial activities in New York, New York, and 

derived significant income from New York, New York.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 
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Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Reyes based on 

his contacts with the U.S.   

305. Jacqueline Harary (“Harary”):  Defendant Harary was a partner at FGG who 

marketed the Feeder Funds worldwide, focusing on Latin America.  She joined FGG in 1997 as 

part of FGG’s merger with Littlestone Associates and became partner on January 1, 2002.  

306. Harary’s role combined both sales responsibilities and projects related to manager 

selection and project development.  She also coordinated FGG’s relationship with investors that 

were charitable, as well as non-profit organizations.  Having been a member of the FGG team for 

over ten years, Harary was very familiar with FGG policies, procedures, and politics, especially 

related to Madoff.

307. Harary worked very closely with Vijayvergiya, communicating with him on a 

frequent basis regarding her client inquiries and concerns about Madoff and BLMIS.  

Vijayvergiya worked with Harary to craft responses to the due diligence inquires she received -

responses designed to deflect straightforward questions about the lack of transparency and 

potential conflicts of interest at BLMIS.

308. Harary also fielded and responded to investor concerns after Madoff’s arrest.  

Harary had knowledge about how much money was lost and how much damage was done to the 

Feeder Funds that had invested directly or indirectly in BLMIS.
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309. As further described below, Harary was acutely aware of many facts and red 

flags, that put him on actual and/or inquiry notice that BLMIS was engaging in fraud, and yet 

failed to conduct any proper, independent and reasonable due diligence or follow up.

310. As an FGG partner, Harary received substantial partnership distributions, 

including approximately $100,000 in 2002, $200,000 in 2003, $700,000 in 2004, $1.1 million in 

2005, $1.5 million in 2006, $1.6 million in 2007, and $1.1 in 2008, totaling approximately $6.3 

million.  Upon information and belief, Harary also received significant salary and bonuses.

311. Upon information and belief, some if not all of these payments and distributions 

were made with funds that were originally withdrawn from the Feeder Funds’ accounts at 

BLMIS.  As such, they constitute Customer Property subject to turnover to the Trustee and/or 

avoidable subsequent transfers from BLMIS and are recoverable by the Trustee.

312. Harary is subject to personal jurisdiction in this judicial district as she routinely 

conducted business in New York, New York, purposely availed herself of the laws of the State of 

New York by conducting significant commercial activities in New York, New York, and derived 

significant income from New York, New York.  In addition, Harary filed a customer claim, 

whereby she submitted to the jurisdiction of this Court.  In addition, where a federal statute 

provides for nationwide service of process, as does Rule 7004 of the Federal Rules of 

Bankruptcy Procedure, a federal court has personal jurisdiction over any defendant with 

minimum contacts with the U.S.  Thus, this Court has personal jurisdiction over Harary based on 

her contacts with the U.S.   

VI. FGG AND ITS HISTORICAL RELATIONSHIP WITH FGG

313. Prior to forming FGG, Noel worked in the management consulting and 
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international private banking businesses.  He created the international private banking group at 

Chemical Bank and helped establish a network of offices around the world focused on asset 

management.  In 1983, Noel left Chemical Bank to start his own consulting firm to advise 

foreign investors regarding U.S.-based alternative investments.  Noel acted as a third-party 

marketer of investment products to wealthy individuals located around the world.

314. Tucker worked as an attorney for the SEC from 1970 to 1978, after which he 

entered the private practice of law as a partner at Tucker, Globermand & Feinsand.  While in 

private practice, Tucker represented Fred Kolber (“Kolber”) on securities related matters.   In 

1987, Tucker became a general partner of Fred Kolber & Co., a registered broker-dealer.  In his 

position as general partner, Tucker was responsible for developing and administering the firm’s 

private investment funds.  After Tucker became a general partner, Tucker and Kolber launched a 

domestic hedge fund, the Greenwich Options Fund (“GOF”).  Kolber handled the money 

management and Tucker helped administer and market the fund.  During this time, Tucker and 

Kolber sublet their offices from Noel.  Through this landlord-tenant relationship, Noel became 

acquainted with Tucker and Kolber.

315. In 1988, Noel, Tucker, and Kolber joined forces to create an offshore counterpart 

to GOF, the Fairfield Investment Fund, Ltd.  Through this association, Noel and Tucker decided 

to become partners in what became FGG.  FGG started providing marketing services for Fred 

Kolber & Co., and the firms merged. 

316. Eventually, Noel, Tucker, and Kolber decided to outsource the management of 

some portion of their funds.  Tucker and Kolber started the search for a fund manager.
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A. Noel and Tucker Meet Madoff and Make Their First Investments 
With BLMIS

317. In 1989, Tucker’s father-in-law, Norman Schneider, introduced Madoff to Noel 

and Tucker.  Madoff explained that his returns were more modest than some competitors, such as 

George Soros and Julian Robertson, but that he provided low volatility.  In July of that year, 

Noel, Tucker, and Kolber pooled $1.5 million and invested it with BLMIS on behalf of an entity 

called the Fairfield Strategies Ltd.  The fund then invested another $1 million with BLMIS in 

January 1990.

318. Based on the returns from their initial investments, Noel and Tucker decided to 

place more money with Madoff and, in 1990, created Fairfield Sentry.  Fairfield Sentry made its 

first deposit of $4 million into its account at BLMIS on November 29, 1990.  Noel and Tucker 

offered shares of Fairfield Sentry to non-U.S. investors at a minimum initial investment of 

$100,000.  Pursuant to the fund’s offering memorandum, Fairfield Sentry’s investment manager 

was required to invest no less than 95% of the fund’s assets directly through BLMIS, which 

supposedly would manage the fund’s money according to BLMIS’s self-proclaimed “split-strike 

conversion strategy” (“SSC Strategy”), described in detail below.

319. Over the next eighteen years, as a result of additional investments by Fairfield 

Sentry and alleged profits produced by BLMIS, Fairfield Sentry’s assets grew exponentially.  

According to Fairfield Sentry’s account statements, between November 1990 and December 

2008, the fund’s assets invested through BLMIS increased from $4 million to approximately $6 

billion.

B. Noel and Tucker Expand FGG’s Offerings to U.S. Investors and 
Piedrahita Joins the Partnership
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320. Shortly after Fairfield Sentry was established, Noel and Tucker formed 

Aspen/Greenwich Limited Partners (“Aspen/Greenwich”), a Delaware limited partnership, in 

order to provide a domestic vehicle to funnel U.S. investor monies into BLMIS.  

Aspen/Greenwich eventually changed its name to GS, gave its first deposit to BLMIS on 

November 20, 1992, and began operations in January 1993. 

321. In 1997, FGG acquired Littlestone Associates (“Littlestone”), founded by 

Piedrahita, Noel’s son-in-law.  With this acquisition, Piedrahita became a partner in FGG and 

Littlestone’s clients became clients of FGG.

322. Noel, Tucker, and Piedrahita essentially shared the responsibilities of managing 

and supervising the business of FGG.  Tucker emphasized operations and was considered the 

founder and engineer of FGG’s Madoff investments, and the person responsible for FGG’s direct 

relationship with Madoff.  Noel and Piedrahita traveled the world marketing and securing 

billions of dollars from investors to invest through BLMIS.  Noel carried with him short 

summaries of the SSC Strategy to assist him in touting the Feeder Funds’ consistent returns.  (A 

true and accurate copy of an SSC Strategy summary sheet is attached hereto as Ex. 26.)

323. Seeking to expand the reach of its funds to foreign currency investors, FGG 

launched Sigma in 1997 and Lambda in 1999.  These funds accepted investments in Euros and 

Swiss francs, respectively, and then invested those funds in Fairfield Sentry, which in turn gave 

the money to BLMIS.

324. Based on what FGG determined to be certain legal restrictions limiting the 

number of U.S. investors in GS, FGG formed a Delaware limited partnership, GSP, in 2006.  

GSP opened its BLMIS account with a deposit on May 1, 2006.  
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325. As late as December 2008, Tucker and Piedrahita were working to gather 

additional funds to invest through BLMIS.  The so-called “Emerald Funds” were supposed to 

apply a higher volatility, high return strategy, and were to be marketed for BLMIS exclusively 

by FGG.

C. FGG’s Operations

326. On paper, FGG appeared to be a group of discrete entities.  In reality, FGG 

operated as one cohesive unit with Noel, Tucker, and Piedrahita at the helm.  Along with a core 

group of other individuals at FGG, Noel, Tucker, and Piedrahita oversaw all of FGG’s 

operations.

327. The compensation structure at FGG was similarly consolidated.  The profits 

“earned” by all FGG entities passed through FGB and FGL, and then were distributed to the 

various partners.  Compensation documents called “Partner Comp Worksheets 2008,” contained 

details of partnership distributions for each Defendant that was an FGG partner.  (A true and 

accurate copy of such worksheets is attached hereto as Ex. 27.)  

328. The inter-relations among the FGG entities is clear from the multiple roles played 

by individuals across the entities.  For instance, Tucker was a director of FGB, and general 

partner of GS and FGL.  Tucker also sat on the Management Committee and the Board of 

Directors of these entities.  In addition, he co-owned FIM, the legal entity through which Tucker 

and Noel owned between 25-50% of FGB.  Likewise, Tucker was extensively involved in 

operations at Fairfield Sentry.  He participated in countless discussions within FGG regarding the 

fund, responded to investors’ inquiries relating to the fund, and was for many years Fairfield 

Sentry’s principal contact with Madoff.
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329. The Feeder Funds and FGG Affiliates are similarly interconnected.  For example, 

FGL served as placement agent to Defendants Fairfield Sentry, Sigma, and Lambda; general 

partner to GS (from January 1, 2002 to June 30, 2003); investment manager to Fairfield Sentry 

(from December 31, 2001 to June 1, 2003); and investment adviser and placement agent to other 

FGG funds further discussed below.

330. Each FGG entity had its own roster of officers drawn from the same group of 

FGG employees and operations.  All of the entities were run by the same group of individuals:  

Noel, Tucker, and Piedrahita, the FGG “Founding Partners;” McKeefry, FGG’s Chief Legal 

Officer and Chief Operating Officer; Lipton, FGG’s Chief Financial Officer; Vijayvergiya, 

FGG’s Head of Risk Management; McKenzie, Controller for FGB; Blum, FGG’s Chief 

Operating Officer until 2005; Greisman, FGG’s Chief Investment Officer; Noel Piedrahita, 

FGG’s Head of Client Services and Investor Relations; and the remaining members of the 

Executive Committee, Landsberger, Toub, Murphy, Smith, and Bowes.  With the exception of 

Defendant McKenzie, all of the Management Defendants were partners of FGG and received 

partnership distributions.  These individuals constitute the Management Defendants.

331. The Sales Division of FGG was responsible for marketing the Feeder Funds to 

potential investors and then directing that money to BLMIS.  The Sales Division was headed by 

the following FGG partners:  Barreneche, Boele, Reyes, and Harary.  These individuals 

constitute the Sales Defendants.

332. Each of these individuals was assigned a title at a number of FGG entities, but 

those were distinctions in name only.

VII. THE DEFENDANTS’ ROLE IN FACILITATING THE FRAUD
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333. Madoff initially operated by luring in individual investors.  His early success 

came through money deposited from individuals as well as the efforts of various feeder entities 

such as Avellino & Bienes, a small Fort Lauderdale-based accounting firm that sold to investors 

notes that were backed by BLMIS’s returns. 

334. For BLMIS to survive as a Ponzi scheme it needed massive, regular injections of 

cash to fuel the scheme.  Madoff could have raised money directly from U.S. institutional 

investors but he knew that such an approach might have subjected BLMIS to strict regulatory 

scrutiny applicable to banks and pension funds.   By contrast, the hedge fund arena, in which the 

Feeder Funds operated, was largely unregulated.  This friendlier regulatory environment led 

Madoff to turn to “intermediaries” – hedge funds and funds of funds, like the Feeder Funds, 

which could, and did, deliver large amounts of cash.

335. The relationship between FGG and Madoff was a de facto partnership.  FGG and 

the Defendants procured billions of dollars that Madoff stole over many years, and the alleged 

returns generated by the Feeder Funds’ BLMIS accounts were the engine that drove FGG’s 

success.  Simply put, BLMIS needed FGG and other large investors to help it survive and FGG 

needed BLMIS to make the Defendants their ill-gotten fortunes. 

A. The Defendants’ Investment Strategy

336. Outwardly, Madoff attributed the consistent investment success of the BLMIS IA 

Business to the SSC Strategy.  Madoff promised customers such as Fairfield Sentry that: (a) their 

funds would be invested in a basket of approximately 35 to 50 common stocks selected from the 

S&P 100 Index which consists of publicly listed stocks of the 100 largest companies in terms of 

their market capitalization traded on the New York Stock Exchange (“NYSE”) and NASDAQ; 
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(b) the basket of stocks would closely mimic the price movements of the S&P 100; (c) the 

investments would be hedged by option contracts related to the S&P 100 Index, thereby limiting 

potential losses caused by unpredictable changes in stock prices; (d) he would opportunistically 

time the entry and exit from the strategy; and (e) when account funds were not invested in the 

basket of stocks and options described above, they would be invested in money market funds and 

Treasurys. 

337. Beyond the purchases of equities, the other key component of the SSC Strategy 

was the hedge of the purchased basket of stocks with S&P 100 Index option contracts.  Madoff 

purported to purchase out-of-the-money S&P 100 put options, and sell out-of-the-money S&P 

100 call options, corresponding to the notional amount of the stocks in the basket he claimed he 

was buying.  The put options would theoretically control the downside risk of price changes in 

the basket of stocks.  The call options he purported to sell would likewise limit the potential 

upside gain in the basket, but were sold so that the premium from their sale could be used to 

finance the cost of purchasing the put options.  Madoff represented that when he believed or 

sensed it was time to exit the market, he would sell the basket of stocks, close out the options 

positions, and invest the resulting cash in Treasurys or mutual funds holding Treasurys.  BLMIS 

would purportedly enter and exit the market a few times a year.

338. FGG embraced the SSC Strategy as its own and went to great lengths to 

downplay, and, in fact, conceal Madoff’s key role in its business.  For nearly two decades, the 

Feeder Funds, with the help and complicity of the Management and Sales Defendants, raised 

billions of dollars for Madoff’s scheme while making hundreds of millions of dollars for 

themselves in management and performance fees for selling a fraudulent scheme.  The 

Defendants knew, and/or should have known, that all aspects of the strategy were a fabrication.
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B. The Defendants Facilitate the Scheme Through Marketing and Sales

339. The Defendants repeatedly told investors and potential investors they actively 

monitored Madoff, his auditor, the execution of the SSC Strategy, and BLMIS’s performance.  

The Defendants claimed to have verified that trading actually occurred and that the assets in 

BLMIS custody actually existed.  Nothing could have been further from the truth.

340. In exchange for the hundreds of millions of dollars in fees, partnership interests, 

distributions, and other earnings the Defendants garnered from their de facto partnership with 

Madoff, the Defendants provided extraordinary marketing and customer relations services, as 

well as important cover and legitimacy to Madoff’s operations.  

C. The Defendants Serve as a Gatekeeper for Madoff to Ensure Investors 
Would Not Find Out the Truth

341. Madoff could not have survived, much less prospered for as long as he did 

without the Defendants’ substantial assistance.  While securing money from new investors for 

Madoff with one hand, with the other, the Defendants needed to prevent their investors, new and 

old, from communicating directly with Madoff.  The reason for the Defendants’ actions was 

simple:  the more people who contacted Madoff directly, the more likely it was one of them 

might realize that Madoff and FGG were frauds. 

342. The Defendants went to great lengths to keep their investors far away from 

Madoff.  They determined early on that they had to keep their clients away from Madoff because 

requests to meet and conduct real due diligence on him were bound to “end up in a standoff.”  (A 

true and accurate copy of the May 22, 2003 email from Landsberger to Tucker is attached hereto 

as Ex. 28.)  The Defendants told investors they were “monitoring” Madoff so as “to avoid them 
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feeling the need to go see Madoff” themselves.  (A true and accurate copy of the July 15, 2004 

email from Toub to Vijayvergiya is attached hereto as Ex. 29.)  

343. Defendant Blum advised his colleagues at FGG that just because investors wanted 

information, did not mean that FGG had to give it to them.  Giving out more detail would upset 

Madoff.  (A true and accurate copy of the March 25, 2003 email from Blum to Tucker, Bowes, 

and Greisman is attached hereto as Ex. 30.)  He also directed FGG personnel, “always keep in 

mind the prime directive and downplay Madoff’s role – never to have his name within 30 

words of the word ‘manage’. . . .  He is extremely sensitive to this and wants to be referred 

to merely as our broker and custodian.”  (A true and accurate copy of the August 22, 2003 

email from Blum to Vijayvergiya and Landsberger is attached hereto as Ex. 31 (emphasis 

added).)  

344. The Defendants also misled investors by making false excuses when the investors 

requested meetings with Madoff.  By way of example, after explaining that Madoff did not meet 

with clients, FGG would reassure investors, “if there is a window of opportunity in the future we 

shall give priority to [you].”  (A true and accurate copy of the April 5, 2004 email to Tucker is 

attached hereto as Ex. 32.)  The Defendants gave these types of assurances knowing full well that 

there would never be any such “window of opportunity.” 

345. The Defendants’ refusal to allow their clients or prospective investors to contact 

Madoff was just one of many elements they employed to hide the inner workings of BLMIS 

from investors.  The Defendants always knew and understood that BLMIS exercised discretion 

in managing their accounts, and was not simply an “executing broker.” 
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346. In 2002, the Defendants decided that it would be best to just remove all references 

to BLMIS from their marketing materials.  This strategy started with the deletion of all mentions 

of both Madoff and BLMIS from the investment adviser description on FGG’s website and 

quickly grew into something broader.  (A true and accurate copy of the June 24, 2004 email from 

Vijayvergiya to Lipton and McKeefry is attached hereto as Ex. 33.)  The Defendants went on to 

remove all references to BLMIS from their offering memoranda.  They also refused to provide 

their customers with the Feeder Funds’ BLMIS Trading Authorization agreements.  (A true and 

accurate copy of the August 7, 2004 email from Vijayvergiya to Landsberger and McKenzie is 

attached hereto as Ex. 34.)  

347. “[I]n sensitivity to various issues regarding Bernie” the Defendants made the 

conscious decision to serve as a gatekeeper, declaring that “Bernie investors do not need 

transparency.”  (A true and accurate copy of the January 14, 2003 email from Blum to Tucker, 

Bowes and Greisman is attached hereto as Ex. 35 (emphasis added).)  They held strategy 

meetings to discuss, among other things, the need to “haze up the details” for investors and hold 

“heavily scripted” investor teleconferences.  (A true and accurate copy of the March 25, 2003 

email from Blum to Lipton and Tucker is attached hereto as Ex. 36 (emphasis added).)

348. FGG actively and repeatedly “blocked” investors wishing to obtain more 

information about the Funds’ investments with BLMIS, as well as preventing such investors 

from accessing key BLMIS employees.  Aware of investor concerns that Madoff was “churning 

the portfolio” (a true and accurate copy of the April 9, 2004 email to Boele, Vijayvergiya, 

Tucker, Blum, Greisman, Lipton, and Smith is attached hereto as Ex. 37), FGG ignored all such 

concerns and continued to aggressively market the Feeder Funds which had direct or indirect 

investments in BLMIS.
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349. When Fairfield Sentry was told by institutional investors that FGG was 

mysterious, that FGG had little transparency, and that there were numerous concerns about 

Madoff’s family, BLMIS’s auditor, the lack of incentive fees for Madoff, and his self-custodying 

of assets, the Defendants chose not to address or investigate the concerns, instead focusing on 

“how to spin” a response.  (A true and accurate copy of the March 15, 2008 email from 

Landsberger to Smith, Toub, della Schiava, Vijayvergiya, Tucker, and the Executive Committee 

is attached hereto as Ex. 38 (emphasis added).)

D. FGG Conspires with Madoff to Hide from the SEC Madoff’s True 
Involvement with the Feeder Funds

350. From inception until 2006, because registration would mean greater regulatory 

scrutiny, Madoff did not register BLMIS with the SEC as an investment adviser even though 

BLMIS was required to register.  The Defendants went to great lengths to attempt to cover up 

Madoff’s actual role with the FGG funds.

351. In 2006, the SEC began an investigation into allegations that BLMIS may have 

been a Ponzi scheme or illegally front-running the market.5  In connection with its investigation, 

the SEC contacted FGG.  The SEC sought an interview regarding, among other things, the 

Feeder Funds’ actual relationship with BLMIS, transparency as to BLMIS’s actual role in the 

Feeder Funds’ operations, as well as who was making investment decisions and implementing 

the SSC Strategy on behalf of the Feeder Funds. 

352. Throughout 2006, the Defendants helped Madoff try to deceive the SEC.  

Individual Defendants McKeefry and Vijayvergiya worked directly with Madoff to script false 

                                                
5 Front-running occurs when a broker-dealer “runs in front” of customers by executing transactions for itself that are 
pending and unexecuted for customers, thereby unlawfully taking for itself market gain that would have accrued to 
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responses to the SEC to throw the investigators off the trail of the fraud.  After being contacted 

by the SEC, Vijayvergiya and McKeefry called Madoff to inform him of the upcoming 

interview.  They then forwarded Madoff some of FGG’s marketing materials and a list of 

potential issues they felt they should discuss before the interview.  Madoff, McKeefry, and 

Vijayvergiya agreed to defraud the SEC and then had a strategic conference call to work out the 

details.  Vijayvergiya recorded the call.  

353. The parties first agreed that no one was ever to know they were scripting their 

responses:

Mr. Madoff: Obviously, first of all, this conversation never took 
place, Mark, okay?

Mr. Vijayvergiya: Yes, of course.

Mr. Madoff: All right.  There are a couple of things that, you 
know, could come [up with the SEC] . . . number 
one . . . we never want to be looked at as the 
investment manager . . . .

Mr. Vijayvergiya: Right.

***************************

Mr. Madoff: So the -- you know, the less that you know about 
how we execute, and so on and so forth, the better 
you are . . . if they asked do you know . . . if Madoff 
has Chinese walls, and you say, yes, look -- you 
know, your position is say, listen, Madoff has been 
in business for 45 years . . . you know, he’s a well 
known broker.  You know, we make the assumption 
that he’s -- he’s doing everything properly.

***************************

                                                                                                                                                            
customers had their transactions been executed first.  
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Mr. Madoff: [O]ur role has always been defined as the executing 
broker for our clients . . . .

***************************

Mr. Madoff: The objective of the fund is to achieve capital 
appreciation . . . but don’t say -- consistent monthly 
returns.

Mr. Vijayvergiya: Okay.  You can delete that, yeah.

(A true and accurate copy of the transcript of the call between McKeefry, Vijayvergiya, and 

Madoff is attached hereto as Ex. 39.)

354. Madoff then gave precise instructions on how to respond to the SEC’s questions 

in order to mislead the SEC as to the true nature of Feeder Funds’ accounts, as to whom the 

actual investment adviser was, and anything else that might have allowed the SEC to potentially 

discover that BLMIS and the Defendants were perpetrating a fraud.  Madoff specifically told 

McKeefry and Vijayvergiya to tell the SEC he was merely “the executing broker,” and all 

investment decisions were made by FGG.  All participants to the conversation knew this to be 

false.

355. The Feeder Funds’ account agreements explicitly characterized their BLMIS 

accounts as discretionary accounts.  In June 2001, in a letter to investors, FGG described 

Fairfield Sentry’s account with Madoff as a “discretionary cash account.”  (A true and accurate 

copy of the June 2001 letter to Fairfield Sentry’s investors is attached hereto as Ex. 40.)  Madoff 

had unfettered discretion as to when to trade, what to trade, with whom to trade, when to leave 

the market, and when to shift customer investments to Treasurys.  The Defendants never knew 

with whom Madoff was contracting or trading purportedly on their behalf and could not, and did 
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not, understand the SSC Strategy.  As late as August 2008, Vijayvergiya acknowledged that 

BLMIS’s operations remained somewhat of a mystery to FGG.  (A true and accurate copy of the 

August 2008 emails from Vijayvergiya to Murphy, Piedrahita, Landsberger, Toub, Tucker, and 

the Executive Committee is attached hereto as Ex. 41.) 

356. The Defendants knew that the fewer people who knew about the true nature of 

their partnership with Madoff, especially the SEC, the better it would be for the Defendants’ 

financial interests.  The Defendants also knew that if based on FGG’s responses, the SEC 

grasped Madoff’s true discretion over FGG’s accounts and inquired further, Madoff could 

become very angry, which could upset the Feeder Funds’ preferred status.

357. The Defendants were also concerned that if the SEC knew the true nature of the 

relationship, the SEC would require Madoff to register, expose him to heightened regulation, and 

remove the secrecy that allowed the fraud to flourish for so many years.  For these and other 

reasons, Defendants Vijayvergiya and McKeefry knowingly agreed to conspire with Madoff to 

deceive the SEC.

358. The day after the three spoke, the SEC interviewed Vijayvergiya and McKeefry 

by telephone, with Vijayvergiya providing nearly all of the responses.  At the beginning of the 

interview, the SEC personnel requested the interview be kept confidential.  Vijayvergiya 

dutifully fed the SEC the false information Madoff required.  Two days after the interview, in 

order to keep their false stories straight – and despite the SEC’s express request for 

confidentiality – someone at FGG transmitted to Madoff detailed notes of the interview.  (A true 

and accurate copy of the notes dated December 21, 2005 found by the Trustee in BLMIS’s files 

is attached hereto as Ex. 42.)
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359. During the first half of 2006 the SEC continued a dialogue with McKeefry, 

Madoff, and other individuals relevant to their investigation.  (A true and accurate copy of the 

SEC phone log is attached hereto as Ex. 43.)  Like the confidential interview, FGG continued to 

share the information from its SEC calls directly with Madoff.  

360. Ultimately, despite FGG’s and Madoff’s coordinated efforts in 2006, the SEC 

required BLMIS to register as an investment adviser.  The SEC also determined FGG had to 

modify its Feeder Funds’ marketing materials – which had previously been revised to remove all 

mention of both Madoff and BLMIS – to make clear that the strategy the Feeder Funds were 

selling was being managed and executed in all respects by Madoff.  The SEC required the Feeder 

Funds and BLMIS to execute new customer agreements because the existing agreements did not 

limit Madoff to acting merely as an executing broker, as had been for years, falsely claimed by 

FGG.  

361. The scheme to defraud the SEC succeeded insofar as, apart from these 

requirements, the SEC closed any further investigation of BLMIS.  (A true and accurate copy of 

the SEC Case Closing Recommendation is attached hereto as Ex. 44.)

E. The Defendants Deceive Their Investors by Telling Them They Were 
Performing Extensive and Top of the Line Due Diligence, But They 
Were Doing No Such Thing

362. The Defendants deceived their investors and the investment community, in order 

to enhance the fraud, enrich themselves, and protect their status as a leading BLMIS feeder fund.  

The Defendants sold the false assurance that they conducted superior due diligence, far beyond 

any due diligence performed by their peers.  The Defendants justified their extraordinary fees 

based upon this allegedly superior due diligence.  The Defendants conveyed these falsehoods for 
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nearly 20 years throughout FGG’s sales, offering, and marketing materials, as well as in direct 

responses to questions from their investors and prospective investors.

363. FGG claimed among other things that it had full transparency into its investments, 

conducted monthly quantitative analyses, and only used counterparties for the OTC options they 

identified on an approved list.  (A true and accurate copy of FGG’s October 2002 marketing 

brochure for Fairfield Sentry is attached hereto as Ex. 45.)  All of these claims were false.

364. The Defendants never knew who any of their OTC options counterparties were.  It 

was also impossible for the Defendants to accurately reconcile trades on a same-day basis 

because they did not receive paper trade confirmations until three or four days after the alleged 

trades supposedly had been executed, a delay which permitted back-dating – itself another red 

flag of possible fraud.  Had the Defendants accurately reconciled Madoff’s trade confirmations, 

they also would have discovered any number of anomalies concerning the volumes and prices at 

which Madoff supposedly purchased stocks and options. 

365. The Defendants’ sales pitch about their due diligence process, their knowledge of 

Madoff and his operations, conflicted with the reality of how little they actually knew.  (A true 

and accurate copy of the December 19, 2003 email from Vijayvergiya is attached hereto as Ex. 

46.)  The Defendants did not know the exact amount of Madoff’s assets under management, and 

admitted that “there [was] no check on the amount of money he manages.”  (A true and 

accurate copy of the September 19, 2003 email from Blum to Tucker is attached hereto as Ex. 47 

(emphasis added).) 

366. FGG also emphasized to investors it confirmed the adequacy of FGG’s 

investment managers, staff, as well as the investment manager’s technological capabilities.  FGG 
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did not know the names of Madoff’s alleged traders or how many traders were responsible for 

executing their SSC Strategy.  They also did not perform independent, reasonable due diligence 

or follow up on the viability or adequacy of BLMIS’s technology.  Had the Defendants 

meaningfully investigated the technological capabilities of BLMIS, they would, or should have, 

been suspicious because there were strong indications of fraud – the BLMIS IA Business 

computers lacked the ability to send real-time electronic trade confirmations to its customers.

367. The Defendants never investigated the contradiction between Madoff’s market-

making business, well-known for cutting-edge technology, and the more primitive back-office 

systems used by the BLMIS IA Business.  The BLMIS IA Business could not generate electronic 

trade tickets, had no website where investors could view their accounts and assets in real-time, 

and could only deliver paper confirmations by mail days after trades were supposedly executed.  

These attributes were commonly recognized in the investment advisory industry to be rife with 

the risk of fraud, yet the Defendants ignored all of them.

368. Candid internal FGG discussions in 2003 revealed a far different due diligence 

picture than the “rigorous” processes the Defendants’ touted:

[T]here is an enormous amount that we have to do to meet the 
higher level of diligence and documentation and fulfillment of 
the investment process/risk monitoring and portfolio allocation 
aspects that even the most lazy of institutional and family office 
investors require to see . . .

This industry is moving to higher levels of perceived quality of 
process fast, and we are going to have to sprint to keep up.  
trying [sic] to bullshit clients will only result in our bs-ing 
ourselves . . . .
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(A true and accurate copy of the November 24, 2003 email from Blum to Landsberger, 

Greisman, Tucker, and Piedrahita is attached hereto as Ex. 48 (emphasis added).)

369. In May of 2005, as part of “sales training,” Lipton and Vijayvergiya conducted a 

mock investor phone interview.  Lipton played the role of a potential or existing Fairfield Sentry 

investor and Vijayvergiya acted as an FGG sales person.  Lipton questioned Vijayvergiya as to 

the due diligence advertised by Fairfield Sentry.  In particular, Lipton asked about the due 

diligence completed by FGG before investing in BLMIS, as well as the ongoing monitoring and 

diligence of its portfolio manager, Madoff.

370. In response to certain questions posed by Lipton and other audience members, 

Vijayvergiya made misstatements about FGG’s knowledge of Madoff and his operations, 

including:  (i) “we have a number of options counterparties;” (ii) for options-trading there is a 

“very well capitalized, well established series of counterparties, which number between 8 to 12”; 

(iii) FGG is the investment manager; (iv) from time-to-time FGG representatives visit BLMIS, 

verify that trades are on Depository Trust & Clearing Corporation (“DTCC”), and verify the 

existence of the Feeder Funds’ assets; and (v) Madoff has no discretion except with respect to the 

price and timing of trade execution, for which he has limited discretion.  (A true and accurate 

copy of the transcript of the training session led by Vijayvergiya is attached hereto as Ex. 49.)

371. Each one of those statements, disguised as verified due diligence, was false.  The 

Defendants knew nothing about Madoff’s imaginary options counterparties except for Madoff’s 

claim they were a group of large European financial institutions – a claim which the Defendants 

never tried to independently verify.  The Defendants never reviewed any counterparty’s option 

agreement and there was no list of counterparties.  The Defendants never called anyone at any 
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reputable financial institution, or anyone at all, to learn more, even though they stated they had 

done so.  The Defendants also knew BLMIS was the investment adviser and that Madoff 

exercised all investment discretion.  The Defendants never asked Madoff for permission to 

independently confirm their holdings with the DTCC, nor did they conduct any independent and 

reasonable due diligence, or follow up, to verify the actual existence of their assets.

372. In response to an audience query wondering how, over the last three years, there 

were times when FGG made money when to the questioner it seemed like they should not have, 

Vijayvergiya stated, “I can honestly say that, hand on heart that . . . we know what is going 

on.”  (Id. (emphasis added).)  This statement contradicted Vijayvergiya’s admission three years 

later that many things at BLMIS remained a mystery to him.  (See Ex. 41.)

373. When speaking to an investor in May 2008, Vijayvergiya and McKenzie admitted 

they still did not know many basic things about Madoff’s operations.  They expressed concerns 

about credit risks due to the options and option counterparty exposure, as well as the fact that 

“they ultimately do not really know whether Madoff has the proper systems and controls, 

segregation of duties, etc.”  (A true and accurate copy of a memorandum summarizing the May 

7, 2008 meeting is attached hereto as Ex. 50 (emphasis added).) 

VIII. THE DEFENDANTS WERE CONSTANTLY FACED WITH EVIDENCE OF A 
FRAUD, BUT CHOSE NOT TO REVEAL THAT EVIDENCE

374. It did not require an extraordinary due diligence process for the Defendants to 

discover that Madoff was operating an illegitimate enterprise.  Ordinary, independent, and 

reasonable due diligence by investment professionals would have, and should have, revealed the 

likelihood of fraud.  The Defendants knew of, and were presented with significant red flags from 

many sources, including, but not limited to: financial and quantifiable information; performance 
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and trade information; market rumors; industry articles; publicly stated investor concerns; market 

and industry experts who expressed the possibility of fraud; FGG customers who communicated 

that Madoff was possibly a fraud; FGG’s own internal statements and serious doubts; their years 

of hedge fund experience; and their own common sense.

375. The totality of the information known and available to the Defendants pointed to 

the strong likelihood that they were enabling a fraud.  At a minimum, the Defendants knew of 

countless red flags which required proper, independent, and reasonable due diligence and follow 

up investigation.  Not only did the Defendants fail to conduct the required due diligence, they 

willfully ignored information that was right in front of them, and then lied about it.

376. The Defendants also knew what other highly reputable institutions were saying 

directly about them.  One representative of Credit Suisse told Fairfield Sentry that it “would 

never do business with FGG as a firm” because FGG was “not going ‘by the rules’ and 

soon[er] or later . . . will wind up in jail!!”  (A true and accurate copy of the December 2, 2003 

email from della Schiava to Noel, Piedrahita, Tucker, and Blum is attached hereto as Ex. 51 

(emphasis added).)

A. The Defendants Learn that BLMIS’s Auditor is a Single Person in a 
Strip Mall Office.  Instead of Treating This Red Flag as an Indicator 
of Fraud, They Lie to Comfort Their Investors and Sell Their 
Superior Diligence

377. Madoff had false audit reports prepared by Friehling & Horowitz (“Friehling”).  

Those audits were filed with the SEC and copies were given to the Defendants.  Friehling was a 

one-man firm from Rockland County, New York consisting of David Friehling, a Certified 

Public Accountant.  The other two employees were an administrative assistant and a semi-retired 

accountant living in Florida.  
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378. On November 3, 2009, David Friehling pled guilty to seven counts of securities 

fraud, investment adviser fraud, obstructing or impeding the administration of Internal Revenue 

laws, and making false filings with the SEC, in connection with the services he performed for 

BLMIS.

379. By 2005 the Feeder Funds had invested billions of dollars with BLMIS.  From 

1990 to 2005, the Defendants accepted Friehling as a bona fide auditor without conducting any 

meaningful, independent due diligence or inquiry. 

380. During 2005, the Defendants were confronted about Friehling when the $400 

million Bayou Group hedge fund Ponzi scheme became public.  In the early part of the decade, 

Bayou rode the rise in the stock market following the burst of the dot-com bubble.  Bayou also 

displayed a number of major red flags similar to those exhibited by BLMIS.  Both Bayou and 

BLMIS delivered steady annual returns with almost no volatility.  Neither Bayou nor Madoff 

charged a management fee based on the assets under management.  This fee structure was 

atypical of hedge fund and other alternative investment managers.  Finally, both Bayou and 

BLMIS had obscure, non-independent auditors – Bayou an in-house accountant and BLMIS, 

Friehling.

381. When the Bayou fraud came to light in 2005, a Fairfield Sentry investor raised 

parallels between Madoff and Bayou, questioning FGG about “the risk [of] investing in Sentry” 

in light of “certain similarities with Bayou.”  The investor expressly identified the conflict of 

interest in Madoff acting as the self-clearing broker and receiving commission-based fees, and 

pointed out that BLMIS employed a small auditor rather than using one of the “big four.” (A 
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true and accurate copy of the September 5, 2005 email from Capital Research to Castillo is 

attached hereto as Ex. 52.)

382. An investor relations employee for FGG, Carla Castillo (“Castillo”), forwarded 

information regarding Bayou to Vijayvergiya, joking “[d]oes this ‘perceived conflict of interest 

with the two relationships (brokerage and auditing)’ sound familiar?  Hehehe.”  (A true and 

accurate copy of the September 1, 2005 email from Castillo to Vijayvergiya is attached hereto as 

Ex. 53 (emphasis added).)  At the same time, Castillo was telling the investor there were 

important differences between Fairfield Sentry and Bayou.  (See Ex. 52.)  With regard to the 

potential conflict of interest, Castillo responded that FGB, not BLMIS, was Fairfield Sentry’s 

investment manager, FGB maintained an arm’s-length relationship with BLMIS, and Bayou used 

a very small accounting firm, whereas PwC conducted audits of Fairfield Sentry.  (Id.) 

383. The investor pressed for direct answers to the questions about Madoff and 

BLMIS’s auditor.  At that point the investor’s questions were escalated within FGG to Tucker, 

McKeefry, Lipton, and McKenzie.  Tucker, despite having served as the Madoff relationship 

partner for fifteen years, could not answer the investor’s question regarding BLMIS’s auditor.  

He asked Lipton and McKenzie to investigate so he could respond to the investor’s concerns.  (A 

true and accurate copy of the September 12, 2005 email from Castillo to Lipton is attached 

hereto as Ex. 54.)

384. At the time of Tucker’s request, Lipton had been FGG’s CFO for over three years.  

Lipton was a nine-year veteran of a Big Four accounting firm, Ernst & Young.  Lipton placed a 

call to Friehling’s office.  Lipton also contacted the State of New York and learned David 
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Friehling was licensed in New York and there were no disciplinary actions against him.  Based 

on the short call with Friehling’s office, Lipton subsequently reported to Tucker:

Frehling [sic] & Horowitz, CPAs are a small to medium size 
financial services audit and tax firm, specializing in broker-dealers 
and other financial services firms.  They are located in Rockland 
County, NY.  They have [hundreds] of clients and are well 
respected in the local community.

(Id.)

385. Lipton never made any attempt to independently verify this information.  While 

under oath before the Office of the Secretary of the Commonwealth of Massachusetts, Lipton 

could not remember with whom he spoke when he called the auditor.  He claimed all he could 

remember is that he spoke with someone who “said they were a partner in the firm.”  (A true and 

accurate copy of excerpts from the transcript of Lipton’s testimony is attached hereto as Ex. 55.)  

386. Following Lipton’s call with Friehling, the next day Tucker somehow “addressed 

all the clients’ questions, and gave them the comfort they were seeking.”  (See Ex. 52.)  

387. Later on the same day that Tucker spoke with the investor, McKenzie obtained 

and distributed internally a Dun & Bradstreet report on Friehling that validated the investor’s 

concerns.  The report, reflecting information provided by Friehling, showed Friehling only had 

one employee and annual receipts of $180,000.  Tucker’s response upon learning that Lipton had 

been lied to and that BLMIS’s auditor was similar to Bayou’s auditor was  “thank you.”  (See Ex. 

54.)  

388. McKenzie then called Frank DiPascali (“DiPascali”) at BLMIS to ask about 

Friehling.  DiPascali was unable, or unwilling, to answer any questions about Friehling, and 

directed McKenzie to Madoff.  Because DiPascali was often the principal source of information 
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regarding the Feeder Funds’ accounts and BLMIS’s operations, his inability and/or 

unwillingness to answer simple questions about BLMIS’s auditor was a major red flag.  

McKenzie, knowing Madoff would not speak to him, sent an email to Tucker asking him to bring 

up the topic the next time Tucker spoke with Madoff.  (See id.)

389. The Defendants did nothing to independently confirm if Friehling was equipped 

or capable of performing large scale domestic and international auditing services at a time when 

they were estimating Madoff was managing approximately $10 billion.

390. Tucker, Lipton, and McKenzie all knew that false information regarding Friehling 

had been communicated to the investor that had raised the concern.  They did not communicate 

truthfully to investors or prospective investors about Madoff’s auditor.  They did not disclose 

what they learned about Madoff’s auditor, or that DiPascali had been unwilling or 

unknowledgeable about Friehling.

391. Basic due diligence would have further revealed Madoff’s auditor was a fraud.  

Lipton knew or should have known that all accounting firms that perform audit work must enroll 

in the American Institute of Certified Public Accountants’ (“AICPA”) peer review program.  

This program involves having experienced auditors assess a firm’s audit quality each year.  

Friehling, while a member of the AICPA, had not been peer reviewed since 1993.  The results of 

these peer reviews are on public file with the AICPA.  Friehling never appeared on the public 

peer review list because he had notified the AICPA he did not perform audits.  His absence on 

the list was another major red flag.

392. The Defendants were not satisfied to hide the unknown auditor red flag of fraud 

from investors and potential investors.  The Defendants chose to market around the Bayou 
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scandal, stressing to their investors how a Bayou fraud could never happen to FGG’s investors 

due to its impressive due diligence and risk management processes.  

393. Beginning in late 2005 through 2008, FGG generated and distributed marketing 

materials profiling the Bayou fraud as “Due Diligence:  Headlines to Avoid.”  The Defendants 

highlighted the falsehood that a Bayou-like fraud could never happen to FGG because, unlike the 

misguided funds that invested with Bayou, FGG would have “question[ed] Bayou’s obscure 

auditing firm.”  (A true and accurate copy of the November 2, 2005 FGG Investment Team 

Presentation is attached hereto as Ex. 56 (emphasis added).)  

394. The Defendants also misled potential investors about Madoff’s auditor in direct 

communications with them.  For example, in 2006, when a consultant performing due diligence 

for a client considering an investment in Fairfield Sentry questioned Vijayvergiya about 

BLMIS’s auditor, Vijayvergiya lied, stating that Friehling had twenty partners and focused on 

broker-dealers.  (A true and accurate copy of notes taken during the meeting is attached hereto as 

Ex. 57.)  McKenzie participated in this discussion.  He remained silent when Vijayvergiya 

described Friehling.  He did not disclose that Friehling was the same firm he had confirmed had 

only one employee, and not twenty partners. 

395. FGG also reassured its investors by falsely suggesting that Friehling was not the 

only firm auditing BLMIS.  PwC did not conduct a single independent audit of BLMIS.  

396. FGG also represented to investors that PwC (who conducted audits of the Feeder 

Funds), accompanied by Lipton, performed biannual visits to BLMIS.  (A true and accurate copy 

of the 2007 Fairfield Sentry Due Diligence Questionnaire is attached hereto as Ex. 58.)  These 

representations were also false.  PwC briefly visited BLMIS twice over the course of many 
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years, attending information gathering sessions at BLMIS in 2002 and 2004, in connection with 

its engagements for several Madoff feeder funds.  After each visit, PwC summarized its findings 

and explained in writing that it had not conducted audits of BLMIS.  After 2004, PwC did not 

conduct any visit, inquiry, or investigation of BLMIS in association with any Fairfield Sentry 

engagement.  Lipton only accompanied PwC during its visit of BLMIS on one occasion, in 2002.  

(See Ex. 55.)

397. The facts about PwC’s actual involvement with Madoff did not prevent FGG from 

falsely representing PwC’s role.  FGG told investors in an October 2007 Due Diligence 

Questionnaire for Fairfield Sentry – a document it routinely gave to prospective investors or 

consultants – that, “[t]he CFO has accompanied PwC’s auditors on a bi-annual basis to review 

BLMIS’s internal accounts for the Sentry fund.”  (See Ex. 58.)

398. In August 2008, in response to a detailed “HSBC Sentry Operational Due 

Diligence” questionnaire, Lipton confirmed the Defendants’ failure to conduct proper, 

independent, and reasonable due diligence on BLMIS’s auditor.  Lipton asked Vijayvergiya: 

“[d]o we know any of the other client of BLM’s auditors? Or how big they are?  I 

remember we called over there a while ago.”  (A true and accurate copy of the August 20, 

2008 email from Lipton to Vijayvergiya is attached hereto as Ex. 59 (emphasis added).)

B. The Defendants Regularly Received Information That Made It Clear 
Madoff Was Lying About His Alleged Trades and Performance
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399. The Defendants had access to vast amounts of information about Madoff that was 

not available to the public.  The account statements and trade confirmations they received from 

Madoff showed that Madoff was likely a fraud.  The Defendants knew, among other things, that 

Madoff’s returns were so consistent they were virtually impossible; Madoff alone traded 

suspiciously large percentages of the total amount of securities that were reported as trading on 

the entire NYSE, NASDAQ and CBOE, and, did so without any impact on the prices of those 

securities; Madoff was supposedly executing billion-dollar options transactions on the Feeder 

Funds’ behalf with anonymous counterparties who never asked for the Feeder Funds’ identity or 

collateral and the Feeder Funds never asked for theirs; Madoff often provided FGG with 

contradictory and sometimes nonsensical explanations of his market transactions on its behalf; 

and quantitative information the Defendants trumpeted in their sales, offering, and other 

marketing materials demonstrated that Madoff’s consistent returns were so improbable they 

appeared impossible. 

1. FGG’s Returns Were Too Consistent for Too Many Years

400. Both FGG and BLMIS appeared immune from any number of market 

catastrophes, enjoying steady rates of return at times when the rest of the market was 

experiencing financial crises.  FGG and BLMIS maintained consistent and seemingly impossible 

positive rates of return during events that otherwise devastated the S&P 100 – the performance 

of which formed the core tenet of the Defendants’ SSC Strategy.  In fact, between 1996 and 

2008, the Feeder Funds did not experience a single quarter of negative returns.

401. During the burst of the dotcom “bubble” in 2000, the September 11, 2001 

terrorists attacks, and the recession and housing crisis of 2008, the SSC Strategy purported to 
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produce positive returns, outperforming the S&P 100 by 20 to 40 percent in each instance 

where the S&P 100 suffered double-digit losses.

402. FGG’s own marketing materials contain the following rates of returns: 

Year Fairfield Sentry
Rate of Return

S&P 100
Rate of Return

1990 2.77% (5.74%)
1991 17.64% 24.19%
1992 13.72% 2.87%
1993 10.75% 8.28%
1994 10.57% (0.19%)
1995 12.04% 36.69%
1996 12.08% 22.88%
1997 13.10% 27.677%
1998 12.52% 31.33%
1999 13.29% 31.26%
2000 10.67% (13.42%)
2001 9.82% (14.88%)
2002 8.43% (23.88%)
2003 7.27% 23.84%
2004 6.44% 4.45%
2005 7.26% (0.92%)
2006 9.38% 15.86%
2007 7.34% 3.82%
20086   4.50% (32.30%)

(A true and accurate copy of Fairfield Sentry’s October 2008 marketing tear sheet is attached 

hereto as Ex. 60.)

403. These consistent rates of return enabled FGG to attract many more investors and 

dramatically expand investments into BLMIS, including by accepting investments in foreign 

currencies through Sigma and Lambda into Fairfield Sentry.  FGG also directed that the 

                                                
6 Through October 2008.
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remaining 5% of “discretionary” Sentry funds be indirectly invested back into Fairfield Sentry 

and other FGG funds with direct or indirect BLMIS accounts.

404. The FGG Affiliates and the Management Defendants failed to conduct proper, 

independent, and reasonable due diligence or follow up as to how such returns could be achieved 

legally, or in accordance with their SSC Strategy.  The Defendants knowingly and purposefully 

turned a blind eye to the fact that this strategy, dependent in large part on how stocks in the S&P 

100 performed, continued to yield positive returns without any correlation to the S&P 100.  The 

Defendants simply marketed to the world FGG’s extraordinary and consistent performance.

2. The Defendants’ Account Statements Showed the Likelihood of 
Fraudulent Activity

405. The Defendants repeatedly claimed they verified that all trades were consistent 

with the SSC Strategy and that all trades were legitimate.  The Defendants justified their large 

management and performance fees based, in part, on their alleged daily monitoring of trade 

activity. 

406. The Defendants knew or should have known of multiple red flags in the trade 

confirmations and account statements they received.  First, Madoff was known as a pioneer of 

electronic record-keeping in the BLMIS market-making business.  For clients of the BLMIS IA 

Business, Madoff never sent one electronic trade confirmation, and for many years, did not 

provide electronic account statements.  Second, the volumes of securities reported on the Feeder 

Funds trade confirmations, as well as the month-end account statements, so exceeded reported 

exchange volumes that they were a strong and recurrent indicia of fraud.  
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407. The Defendants understood BLMIS did not make separate trades for each of the 

BLMIS IA Business customer accounts.  Madoff purchased large baskets of stocks and options, 

and proportionately allocated them to each account.  For many years, Madoff did not tell the 

Defendants the amount of assets under his management.  The Defendants estimated as early as 

2003 that Madoff was managing approximately $10 billion.  In August 2003, in response to a 

due diligence query being performed on Fairfield Sentry by a prospective investor, Vijayvergiya 

told the investor, who had heard Madoff was managing close to $20 billion, that FGG estimated 

that Madoff was managing about $8-10 billion.  (A true and accurate copy of the August 6, 2003 

email from Vijayvergiya is attached hereto as Ex. 61.)

408. When BLMIS was forced to register as an investment adviser in August 2006, it 

reported that it had $11.7 billion under management at the end of July 2006.  Later filings stated 

that BLMIS was managing $13.2 billion at the end of 2006, and $17.1 billion at the end of 2007.  

At the same time, the Feeder Funds’ accounts reported balances of $4.9 billion through July 

2006, $5.5 billion at the end of 2006, and $7.2 billion at the end of 2007, or approximately 42% 

of the assets BLMIS reported it was managing.  Because the Defendants knew that Madoff 

allocated his baskets of stocks and options proportionately, the Defendants reasonably should 

have calculated or estimated the amounts of stocks and options that BLMIS would have had to 

purchase or sell for all its IA customer accounts.

409. The Feeder Funds’ account statements regularly indicated that BLMIS’s trades in 

a particular stock for Feeder Funds’ accounts alone accounted for a large percentage of that 

stock’s trading volume on the listed markets.  This meant that BLMIS’s trades for all of its IA 

customers often approached, or exceeded the entire volume of trades on the listed markets. 
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410. Each time Madoff supposedly entered the market, he purportedly purchased 

between 35 and 50 S&P 100 stocks for the Feeder Funds’ accounts.  There were over 150 

occasions on which the stocks Madoff purchased for Fairfield Sentry alone accounted for over 

20% of the trading volume for those stocks on the entire NYSE.  BLMIS, as a single investment 

adviser, was by itself purportedly trading for all of the BLMIS IA Business customers nearly 

50% of all market trading in those stocks.  There were also 50 instances in which Fairfield 

Sentry’s account was responsible for over 25% of market trading in a particular stock (meaning 

trading for all of the BLMIS IA Business customers rising to over 60%), and 19 times when 

Fairfield Sentry accounted for over 30% of the trading in a particular stock (meaning the BLMIS 

IA Business customer trading constituting over 75% of market activity).  On at least 3 occasions, 

BLMIS would have had to engage in more trading than occurred on the entire exchange 

for a particular stock to execute the purported trades for Fairfield Sentry and the other 

customers of the BLMIS IA Business.

411. Even using the OTC market, a single investment adviser could not ever 

reasonably be responsible for over half of the reported trading of a particular S&P 100 stock.  

That Madoff could be responsible for more trading than occurred on an entire trading exchange 

was seemingly impossible.  Sophisticated hedge fund professionals such as the Defendants, 

seeing such extraordinary percentages in trading patterns by their investment manager – with 

billions of dollars under his management – were required to undertake proper, independent, and 

reasonable due diligence or follow up into such indicia of fraud.  The Defendants chose not to 

investigate these trading patterns.  
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3. Madoff’s Extraordinary Trading Volumes Never Affected the
Market

412. The SSC Strategy marketed by FGG involved moving money into the market over 

the course of one or more days, and then selling off all of those securities over a similar time 

span.  According to the Defendants, over the course of many years, tens of billions of dollars 

moved into and then out of the U.S. stock and options markets over the course of just a few days, 

six-to-eight times a year.  The Defendants never independently investigated how these trades 

could be accomplished without any impact on the price of the securities bought and sold, without 

any market footprint, and without anyone “on the Street” knowing or even hearing about 

Madoff’s alleged trading activity.

413. The sale of tens of billions of dollars of stocks in a short period of time would 

result in a decreased price of those stocks, cutting into the alleged profits from the sales of such 

stock.  The Defendants did not conduct independent or reasonable due diligence into the non-

impact of Madoff’s large trading.  

414. When Madoff exited the market, he claimed to have placed his customers’ assets 

in Treasurys or mutual funds invested in Treasurys.  The movement of tens of billions of dollars 

in and out of the market should have materially affected the price of Treasurys.  Lipton even 

remarked how BLMIS had “every angle covered” and was “playing over my head” when he 

attempted to explain how Madoff “rolled 6-7BN of Tbills on the last day of the year” with “the 

cost and the market value of investments . . . the exact same” in consecutive years.  (A true and 

accurate copy of April 2008 emails between Lipton and McKenzie is attached hereto as Ex. 62.)  

The Defendants did not conduct independent or reasonable due diligence into the Treasurys 

aspect of the SSC Strategy.  
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4. The Feeder Funds’ Account Statements Showed That BLMIS 
Was Trading More Options Than Were Available on the 
CBOE

415. The Defendants could have applied the same calculation they used to determine 

the universe of BLMIS’s equities trading to determine the number of options BLMIS was trading 

for all of its customers.  S&P 100 Index options are traded on the Chicago Board of Exchange 

(“CBOE”) under the symbol OEX100.  BLMIS nearly always traded more OEX100 options 

than were traded on the entire CBOE.  

416. From 2001 to 2008, when comparing the volume of OEX100 options that BLMIS 

was purportedly trading on behalf of the Feeder Funds, with the CBOE volume, BLMIS traded 

more OEX100 options than the entire volume of the CBOE 97.6% of the time.  During those 

eight years, BLMIS traded fewer options than were traded on the options exchange on a given 

day only 18 times.

417. A comparison between the volume of OEX100 put options BLMIS traded on 

behalf of the Feeder Funds and the volume of those same put options traded on the entire 

exchange is striking, as demonstrated on the next page.
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418. The volume of OEX100 put options BLMIS traded on behalf of the Feeder Funds 

(the red line) completely dwarfs the volume of OEX100 put options traded on the entire CBOE 

(the black line).  Almost every time BLMIS entered the market to trade put options for the 

Feeder Funds, it traded more OEX100 put options than all trades on the CBOE combined.  

419. Based upon FGG’s belief that the Feeder Funds accounted for 42% of BLMIS’s 

trading, BLMIS would have been executing for all of its customers approximately 2.4 times as 

many trades as he was executing for the Feeder Funds alone.  This means that FGG must have 

believed that, for instance, when BLMIS was trading 140,000 options for the Feeder Funds’ 

accounts in late 2008, BLMIS was trading over 300,000 options for all of his accounts.  

420. The amount by which BLMIS’s trading overshadows the trades made by every 

other person who traded OEX100 put options on the CBOE is unbelievable, as shown below.  
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421. The Defendants did not perform independent and reasonable due diligence or 

follow up concerning the put option trading BLMIS purportedly conducted on their behalf.

422. As shown below, the volume of OEX100 call options BLMIS traded on behalf of 

the Feeder Funds, and on behalf of all of BLMIS’s customers, versus the volume of those same 

call options traded on the entire exchange, is equally telling.  There was rarely a time when

BLMIS traded fewer OEX100 call options than were traded on the CBOE. 

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 123 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 130 of 226



117

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 124 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 131 of 226



118

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 125 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 132 of 226



119

423. The Defendants did not perform independent and reasonable due diligence or 

follow up as to the trading volume for their accounts.  Had the Defendants conducted proper due 

diligence they would have confirmed that their account statements, their strategy, and BLMIS 

were all a sham.

5. The Defendants Agreed to Enter into Billions of Dollars in 
Options Contracts With Unidentified Counterparties

424. In the OTC marketplace, where Madoff claimed to be trading, each transaction 

requires a private contract between the two parties.  In order to allegedly perform the options 

trades, Madoff had the Feeder Funds execute a Master Agreement for OTC Options.  (A true and 

accurate copy of an excerpt from BLMIS’s Master Agreement for OTC Options is attached 

hereto as Ex. 63.)  Under that agreement, Madoff served as the Feeder Funds’ agent in executing 

any options trade.  The agreement explicitly states the Feeder Funds could not look to Madoff if 

the counterparty failed to perform.  (See id.)  Thus, unless the counterparties were reliable, 

sufficiently capitalized, and liquid, the options could be rendered useless in hedging the Feeder 

Funds’ investments.  As a result, under the Master Agreement, if a counterparty failed to 

perform, it was the Feeder Funds, and not Madoff, who were exposed.

425. The Defendants did not review, comment, modify, negotiate, or reject any form of 

draft or final counterparty agreement or OTC transaction confirmation.  Despite bearing the risk 

of the counterparties’ failure to perform, the Defendants had no knowledge of the counterparties’ 

identities.  Madoff refused to identify the counterparties claiming he had to prevent his clients 

from dealing directly with the counterparties, and that the names of parties were proprietary.  

Madoff would eventually state that the counterparties were large European financial institutions.  
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426. Vijayvergiya and Tucker knew Madoff’s counterparty explanations were 

suspicious.  In response to a financial institution that told Vijayvergiya “that his contacts at two 

of the largest investment firms on Wall Street had no knowledge of the options business 

(Citi and CSFB),” Vijayvergiya told Tucker that the investor “seemed fine with my response re: 

options counterparties.”  He noted the investor was “OK for now - but I may still pose the casual 

question to Frank [DiPascali] at some point . . . .”  (A true and accurate copy of Vijayvergiya’s 

May 26, 2005 email to Tucker is attached hereto as Ex. 64 (emphasis added).)

427. After Bear Stearns collapsed in February 2008, inquiries regarding counterparty 

risk under the SSC Strategy intensified.  Investors wanted to know what counterparties were 

trading options with Madoff, and whether those counterparties were stable and reliable.  In the 

nearly 20 years FGG had been invested with Madoff it had never been provided the name of a 

single counterparty that bought options from or sold options to BLMIS.  The Defendants failed 

to perform any proper, independent, or reasonable due diligence or follow up to understand and 

verify any aspect of the options counterparty component of their SSC Strategy.

428. As the stock market continued to weaken, and FGG was threatened with hundreds 

of millions of dollars in investor redemptions, Vijayvergiya contacted Madoff in June 2008.  

During the call, Vijayvergiya asked Madoff about BLMIS’s counterparties.  Madoff told 

Vijayvergiya that the options counterparties with whom BLMIS were required to post Treasurys 

as a performance assurance, and that no one counterparty accounted for more than 10% of the 

options trades.  Madoff reiterated that he did not want FGG providing their investors with too 

much information regarding BLMIS.  (A true and accurate copy of the June 4, 2008 

memorandum summarizing the meeting is attached hereto as Ex. 65.)
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429. The Defendants never inquired of Madoff as to why past counterparties needed to 

be concealed to protect operations or execution of the strategy.  The Defendants also never 

sought to independently confirm, outside of Madoff himself, what exactly were the options 

“performance assurance,” or where, when, or by whom the assurances were posted.  The 

Defendants instead chose to accept Madoff’s suspicious explanations.

430. Noel, Tucker, McKeefry, and Vijayvergiya met with Madoff in October 2008 and 

asked him to provide additional information about his options counterparties.  Madoff told them 

his options counterparties were large institutions and that he performed credit checks on each of 

them.  Even though they were FGG’s counterparties and not his, Madoff again refused to 

provide the names of any counterparties.  The Defendants continued to do nothing to 

independently verify any of Madoff’s statements, taking Madoff solely at his word.  The 

Defendants did not see or review a single document for these contractual relationships on their 

own accounts.

431. With the massive purported volume of BLMIS-related options trades, there were 

only a limited number of institutions that could have satisfied Madoff’s and FGG’s trading  

needs.  The Defendants regularly communicated with many large European financial institutions 

– Madoff’s alleged counterparties.  Despite their regular contacts with institutions which fit 

Madoff’s options counterparts profile, the Defendants never asked any of these institutions if 

they were trading options with Madoff.  In fact, FGG never independently contacted any 

institutions to determine if they were trading S&P 100 options with Madoff.

6. The Supposed Options Trading Structure Under the SSC 
Strategy Was Inconsistent With Industry Practice
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432. The purported BLMIS-Feeder Funds options trading was inconsistent with 

industry practice.  Both Madoff and FGG claimed the options counterparties entered into 

agreements that were identical to the agreements the Feeder Funds entered into with BLMIS 

serving as each parties’ agent.  As a result, any resulting OTC trade would result in a contract 

between the options counterparty and the Feeder Fund.

433. FGG and Madoff claimed Madoff traded large blocks of options contracts and 

then allocated them proportionately to each of the BLMIS IA Business customers, like the 

Feeder Funds.  Under normal industry practice, a block trade and allocation process requires the 

broker to trade as a principal and not an agent, with all transactions consisting of two trades:  one 

between the one party and broker and then a second trade between broker and the other party.  

The two-trade process is required for block trade and later allocation transactions because OTC 

option trades are contracts between the two parties and the identity of the customer being 

allocated the option agreement is unknown at the time of the trade.  In order that the SSC 

Strategy be consistent with industry practice, BLMIS would have been the principal in the two 

trades, one with the counterparty and the second with the BLMIS customer.

434. Other structural issues which were readily apparent included the alleged 

collateralization of the options trading.  Madoff told the Defendants that he limited each 

counterparty’s exposure to 10% of his overall position, and required each counterparty to post 

Treasurys in escrow accounts to serve as collateral to guarantee performance of the put options.  

When asked what collateral the counterparties required of the Feeder Funds in order to guarantee 

the performance of the call option sold to them, Madoff claimed none was required because his 

customers held the equities.
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435. Madoff’s explanation was facially false for several reasons:  (1) the basket of the 

35 to 50 equities did not perfectly match the entire S&P 100 Index – the basis of the call option; 

(2) Madoff was free to sell the equities, which he did on occasion, prior to the expiration of the 

call, leaving the counterparty with no collateral at all; and (3) Madoff stated that the option 

counterparty had no lien against its allocated equities which, if true, meant the counterparties had 

no collateral protecting their position.

436. Madoff’s purported options trading structure, leaving the BLMIS IA Business 

customer’s counterparty exposed to large credit risk without ever knowing the identity of the 

BLMIS IA Business customer, was irregular and inconsistent with industry practice.  FGG never 

conducted independent or reasonable due diligence about this aspect of its own SSC Strategy, 

accepting instead Madoff’s implausible explanations without asking any questions.  

7. The Options Trade Confirmations the Defendants Received 
From BLMIS Did Not Comply With Industry Standards

437. The Feeder Funds’ options trade confirmations contained certain abnormalities.  

The options trade under the SSC Strategy was supposed to be a private contract between two 

parties in the OTC market and the counterparty should have been expressly identified on the 

confirmation statement.  None of Madoff’s options trade confirmations identified the 

counterparty.  

438. By contract, options traded on the CBOE have an identifier number known as a 

“CUSIP” (Committee on Uniform Security Identification Procedures).  The CUSIP allows 

traders to quickly access electronic information regarding a particular option by simply inputting 

the CUSIP number into data terminals.  Because OTC options are private transactions, the 
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options are not assigned any CUSIP number.  Madoff’s trade confirmations – reviewed by FGG 

– included a CUSIP indicating that they were traded on the CBOE.  

439. The master options agreement stated Madoff was acting as the agent of the Feeder 

Funds when he entered into options trades, however each confirmation indicated BLMIS was 

trading as a principal.  More importantly, once BLMIS was registered as an investment adviser 

with the SEC in 2006, SEC regulations prevented BLMIS from trading for a customer account as 

a principal without written authorization from the customer for each trade.  The Feeder Funds 

never transmitted any authorizations permitting BLMIS to trade as a principal.  Nevertheless, 

every trading confirmation the Feeder Funds received from BLMIS indicated BLMIS acted as a 

principal, even after he registered as an investment adviser.

440. The Defendants knew of and ignored these red flags.  Simply put, the Defendants 

did not perform independent or reasonable due diligence into their own trading confirmations.

8. Madoff’s Inconsistent Stories Were Ignored by the Defendants

441. Madoff’s explanations about the SSC Strategy often changed according to 

circumstances, and with whom he was talking.  The Defendants knew Madoff made inconsistent 

statements about the SSC Strategy but did nothing in response.

a. Options Trading

442. When Madoff first began trading options pursuant to the purported SSC Strategy, 

he claimed he traded the options contracts on the CBOE.  When confronted by customers 

questioning whether the volume of his options trading activity was too large for the CBOE, 

Madoff shifted his story and claimed he had moved to OTC trades without telling his customers.  
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The Defendants never investigated Madoff’s statements.  Instead, the Defendants falsely 

repeated whatever Madoff told them about where he was trading options.

443. When FGG’s investors expressed concern that Madoff could purchase equities but 

might not find counterparties from whom to purchase the put options to protect the equities 

purchases from a market drop, Madoff reassured FGG by claiming that he spoke to option 

counterparties to determine option availability before he purchased any equities.  (A true and 

accurate copy of the Vijayvergiya’s July 23, 2008 email to Barreneche is attached hereto as Ex. 

66.)  

444. By contrast, during the 2006 SEC investigation Madoff expressed concern that the 

SEC would conclude that the SSC Strategy would promote front-running.  During the “scripting” 

call with Vijayvergiya and McKenzie, Madoff discussed the need not to say anything that might 

allow the SEC to conclude one party could front-run the trades.  When Vijayvergiya asked 

Madoff whether he spoke to counterparties to assure puts were available before he purchased 

equities, Madoff replied that he did not contact the options counterparties ahead of time because 

it would be too easy for them to front-run his trades.  (See Ex. 39.)  As was customary, the 

Defendants did not perform independent or reasonable due diligence or follow up when Madoff 

made these contradictory statements.

b. Madoff’s Auditor

445. The Defendants knew that Madoff told changing stories about the relationship 

between BLMIS and its auditor.  When questioned about Friehling, Madoff sometimes told 

customers, including FGG, that he did not change auditors because there was a family 

connection to Friehling.  Internal FGG communications discussed the fact that BLMIS’s auditor 
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was a member of Madoff’s family.  (See Ex. 38.)  This lack of independence between the auditor 

and audit client would be a conflict of interest and itself a huge red flag of fraud.  The 

Defendants did not conduct due diligence as to this conflict of interest.  Later when the so-called 

“family auditor” conflict of interest issue arose, Madoff claimed he had no family ties to 

Friehling.  The Defendants conducted no due diligence into this changing story.

c. Number of People at BLMIS Executing the Strategy

446. At times, FGG repeated Madoff’s claims of having dozens of PhD traders and 

administrative personnel involved in executing the SSC Strategy.  However, in 2006, when 

BLMIS filed its ADV form as independent advisor, BLMIS reported it had only five employees 

in the BLMIS IA Business.  After obtaining the ADV form, the Defendants took no action to 

reconcile Madoff’s prior representations and the information he provided to the SEC.  Instead, 

the Defendants simply repeated what Madoff told them about the traders in  the BLMIS IA 

Business operation. 

9. The Defendants’ Own Due Diligence Procedures Should Have 
Uncovered Anomalies in Madoff’s Trading

447. The Defendants told their investors that as part of their due diligence procedures 

they reconciled trade confirmations immediately.  The Defendants knew or should have known 

of certain trading anomalies through their trade reconciliation efforts.

448. There were days when the Feeder Funds’ trade confirmations indicated Madoff 

traded stocks at prices that were outside the daily ranges of prices for those stocks.  As an 

example, Fairfield Sentry’s account statements for October 2003 reported purchases of Intel 

Corporation (INTC) of 1,082,543 shares, 1,097,173 shares, and 67,837 shares.  BLMIS’s records 
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indicate these stocks were purchased on October 2, 2003 for $27.63 per share.  The daily price 

range for Intel Corporation stock purchased and sold on October 2, 2003 in fact ranged from a 

low of $28.41 to a high of $28.95.

449. Fairfield Sentry’s and GSP’s account statements for December 2006 reported 

sales of Merck (MRK) of 267,035 shares, 261,266 shares, 15,386 shares, and 786 shares.  

BLMIS’s records and the Feeder Funds’ trade confirmations reflect that these stocks were sold 

on December 22, 2006 for $44.61.  The price range for Merck stock in fact bought and sold on 

December 22, 2006 was between $42.78 and $43.42.

450. According to the Defendants, they created procedures and employed them every 

day for the specific purpose of catching such indicators of fraudulent behavior.  That in fact 

never occurred.

10. The Quantitative Analysis the Defendants Touted to Their 
Own Investors Proved Madoff’s Returns Were Virtually 
Impossible.

451. Quantitative analysis that is standard in the hedge fund industry revealed that 

Madoff’s positive, consistent returns were, statistically, highly improbable.  FGG told its 

investors that it performed such analysis, but refused to recognize the implications of their 

findings – BLMIS was a fraud.

452. FGG’s marketing materials emphasized that Vijayvergiya and his risk 

management team performed exacting quantitative analysis of the Feeder Funds’ investments.  

This analysis included utilizing an industry standard known as the Sharpe ratio to gauge portfolio 

performance.  The Sharpe ratio, developed by William Sharpe, winner of the Nobel Prize in 

Economic Sciences, measures how well a trading strategy compensates the investor for the risk 
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taken.  A higher Sharpe ratio indicates the strategy provides a higher return relative the 

associated risk.  For funds with monthly net asset values (“NAV”), such as the Feeder Funds, the 

Sharpe ratio is calculated as follows:

(The Fund’s Average Monthly Rate of Return) – (That Month’s Risk-Free Rate)
Standard Deviation of the Fund’s Monthly Returns

453. BLMIS’s Sharpe ratio was remarkable.  When compared to the over 800 other 

hedge funds that reported data to major hedge fund databases, the probability Madoff could 

maintain such high Sharpe ratios by providing positive returns with very little volatility, was less 

than 1%.  When compared to funds that employed comparable strategies to Madoff’s SSC 

Strategy, that probability drops to less than 0.1%.  In selling his services to FGG, Madoff noted 

that other star managers might have higher returns, but he produced steady returns without the 

volatility of those star managers.  In fact, for a 13-year period, Fairfield Sentry had a higher 

Sharpe ratio than Warren Buffett, George Soros, Bruce Kovner, and John Paulson in all but six 

of 52 quarters between 1995 and 2007.  The probability of Fairfield Sentry’s Sharpe ratio 

outperforming these star money managers in almost every quarter for nearly 13 years is 

approximately 1 in 200,000,000.

454. Such an understanding and detailed analysis of the Sharpe ratio was what 

Defendants touted to be part of their exceptional due diligence procedures.   The Feeder Funds’ 

nearly impossible Sharpe ratio was in fact one of the factors that led quantitative analysts, such 

as Edward Thorp and Harry Markopolos to conclude that Madoff was operating a Ponzi scheme. 

455. Independent analysts viewed the Feeder Funds’ Sharpe ratio with a great deal of 

skepticism because the Feeder Funds’ Sharpe ratio always remained high.  The Feeder Funds’ 

year-over-year Sharpe ratio was driven by the low volatility of the Feeder Funds’ performance in 
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often highly volatile markets, and without any meaningful correlation between the two.  The 

Defendants did not perform any reasonable or independent due diligence into the fact that it was 

nearly impossible for the Feeder Funds to have retained such a consistently high Sharpe ratio.

456. FGG claimed that Madoff had great market timing based on his “feel” for the 

flow of the market, premised on short-term market timing.  Vijayvergiya responded to critics of 

Madoff’s market timing abilities by claiming Madoff had unique access to market flow 

information through his market-making business. 

457. Independent analysts rejected the Defendants’ explanations about Madoff’s ability 

to perfectly time the market for over 20 years.  Many analysts viewed Madoff’s perfect timing 

based on market flow as indicative of illegal front-running.  The Defendants knew that front-

running was a “[t]ypical Madoff rumor[],” but they never tried to investigate.  (A true and 

accurate copy of the February 27, 2004 email from Vijayvergiya to FGG’s Marco Musciacco is 

attached hereto as Ex. 67.) 

458. Moreover, despite employing a market timing strategy, Madoff would artificially 

take his customers’ cash out of the market near the end of the quarter for reasons having nothing 

to do with the SSC Strategy.  Madoff claimed to move his customers’ funds, like the Feeder 

Funds, in order to avoid what he understood to be the disclosure requirements of a Form 13F 

filing under the SEC rules requiring those who exercise discretion over accounts having more 

than $100 million in exchange-traded or NASDAQ securities to report their holdings.  

459. The Defendants knew Madoff’s desire to avoid reporting requirements was the 

reason for his end-of-quarter positions.  The Defendants also knew that Madoff’s reason for 
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going to cash would raise concerns among institutional investors.  Vijayvergiya and other FGG 

sales personnel were directed to provide other reasons for the end-of-quarter cash positions.

460. After Yanko della Schiava, another Noel son-in-law, asked Vijayvergiya why 

Madoff moved all customer accounts out of the market at the end of the year, Vijayvergiya gave 

two nonsensical responses based on purported trading strategy.  Della Schiava responded, “I 

remember Jeffrey [Tucker] once specifically mentioning about the last days of the year to be in 

cash so he [Madoff] did not have to fill certain tax forms . . [sic] or something similar.”  

Vijayvergiya then responded, “Yes – that is a third possible reason but I have been advised not to 

emphasize this.”  Vijayvergiya went on to write, “I am told that the rule to which Jeffrey 

[Tucker] is referring requires that if Madoff ends the year invested on December 31, then they 

are required by law to report their holdings in these same positions for the next four quarters.  I 

am further told that Madoff has been reluctant to do this . . . .”  (A true and accurate copy of the 

December 11, 2003 email from Vijayvergiya to della Schiava is attached hereto as Ex. 68.)

461. The Defendants performed no independent or reasonable due diligence as to why 

a strategy based on market timing would pull itself out of the market for reasons having nothing 

to do with market timing and instead gave cover to Madoff’s real reason he was out of the 

market – avoiding 13F filings that would lead sophisticated investors to conclude he was a fraud.

IX. THE DEFENDANTS WERE WILLING TO IGNORE THE RED FLAGS; THEIR 
INVESTORS AND CONSULTANT WERE NOT

462. The Defendants looked away when faced with red flags about BLMIS.  The 

Feeder Funds’ investors, who paid the Defendants to conduct proper, independent, and 

reasonable due diligence on BLMIS, and the funds’ potential investors were far more concerned 

than the Defendants when they learned of Friehling; BLMIS’s unusual fee structure; the fact that 
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BLMIS was the investment manager, self-clearing prime broker, and custodian; and the 

Defendants’ own lack of transparency and limited understanding of their own investment 

strategy.  

463. For example, in February 2005 one investment group explained that it had 

“decided to NOT invest in the Fairfield Sentry fund” due to the non pure independence between 

the true manager of the fund and the prime broker/Custodian of the fund.”  One of Fairfield-

UK’s employees told Tucker, Landsberger, and Vijayvergiya, “at least their reason was was [sic] 

a good one.”  (A true and accurate copy of the February 1, 2005 email to Tucker is attached 

hereto as Ex. 69.)  Instead of investigating the issue further, Piedrahita was still saying over two 

years later that “there is absolutely nothing we can do about it . . . .”  (A true and accurate copy 

of the June 21, 2007 email from Piedrahita to Landsberger, Vijavergiya, Lipton, and the 

Executive Committee is attached hereto as Ex. 70.)

A. FGG Does Everything It Can to Mollify Investor Concerns as 
Opposed to Performing Independent Inquiry Into the Possibility of 
Fraud

464. Throughout the 2000s and increasingly in the 2006–08 period, the Defendants 

knew that “concerns about lack of transparency” troubled the Feeder Funds’ investors and 

potential investors, causing them to redeem from the Feeder Funds.  (A true and accurate copy of 

the June 10, 2008 email from Vijayvergiya to McKenzie is attached hereto as Ex. 71.)  The 

Defendants tried to stem the tide of redemptions, and tried to convince investors there was 

nothing about which to be concerned, rather than independently or reasonably investigate or 

follow up to determine whether Madoff’s lack of transparency was an indicia of fraud. 
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465. To respond to concerns about Madoff’s lack of transparency, the Feeder Funds’ 

sales force was provided with “talking points.”  Vijayvergiya sent an e-mail to McKenzie and 

others in which he suggested that Fairfield Sentry personnel ask its customers whether 

redemptions from the fund were related specifically to the lack of transparency or any other 

concerns over BLMIS.  The Feeder Funds’ sales force was to try to convince investors not to 

redeem their interests in Fairfield Sentry by emphasizing FGG’s knowledge, monitoring and 

insight into Madoff, his operations, the performance, and the SSC Strategy. 

466. In May 2008, the Defendants received basic questions from an institutional client 

asking the Defendants to confirm how Fairfield Sentry’s accounts were segregated at BLMIS.  

(A true and accurate copy of FGG’s May 2008 internal notes in response to investor questions is 

attached hereto as Ex. 72.)  The Defendants could not answer these basic questions because they 

had never independently confirmed that any trades were being made or that BLMIS was in fact 

holding their assets.  Murphy recommended that, “we confirm, but not sure we answer 

directly their questions on how our account is segregated and how this can be confirmed?”  

(See Ex. 41 (emphasis added).)  Murphy also admitted that he did not know whether the 

Defendants had copies of the audit reports for BLMIS or whether “we get to talk with the 

auditors?”  (Id. (emphasis added).)

467. As of May 2008, FGG had invested billions of dollars into Madoff and received 

over a billion in fees from the Feeder Funds, yet the Defendants still did not know whether 

client funds were segregated or whether anyone knew anything about Madoff’s auditor.  

Vijayvergiya also admitted that “there are certain aspects of BLM’S operations that remain 

unclear. . . .”  (Id. (emphasis added).)  In internal email discussions that followed the investor’s 
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redemption, Vijayvergiya stated that the client may have heard “certain rumors,” which caused it 

to backpedal on its Fairfield Sentry investments.  (Id.)

468. In June 2008, FGG partner and Chief Global Strategist of FGG, David Horn, 

emailed Vijayvergiya about a prospective client.  The email stated that the client “has always 

heard about Madoff, but hears things that scare her . . . so neutralize the scare with our 

transparency . . . this will be a piece of cake . . . .”  (A true and accurate copy of the June 2, 

2008 email from Horn to Vijayvergiya is attached hereto as Ex. 73 (emphasis added) (alteration 

in original).)  The Defendants’ stated objective was to neutralize investor or prospective investor 

fears.  The Defendants did not conduct proper, independent, and reasonable due diligence in 

connection with the red flags raised by potential investors.

469. In October 2008, Fairfield Sentry sought an investment from Merrill Lynch 

(“ML”).  ML declined, explaining that BLMIS’s unwillingness “to sit down with our due 

diligence team and open the books and operations” kept ML from investing.  The ML 

representative stated, “I realize the track record speaks for itself, but ML has a process and it 

involves a lot of due diligence and learning.  So I admire you[r] track record but it does not help 

me do business with your fund.”  (A true and accurate copy of the October 21, 2008 email from 

ML to Barreneche is attached hereto as Ex. 74.)

B. FGG’s Consultant Tells the Defendants Madoff May Be a Fraud

470. FGG’s investors, industry experts, other fiduciaries, and money managers were 

not the only ones flagging indicia that Madoff was a fraud.  An FGG consultant, Gil Berman 

(“Berman”), also told the Defendants Madoff might be a fraud.  On several occasions Berman 

raised serious concerns regarding BLMIS and Madoff. 
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471. When reviewing the trade tickets and account statements, Berman noticed that 

Madoff was at times taking actions inconsistent with the SSC Strategy he was required to 

execute.  The Feeder Funds’ Options Agreement with BLMIS indicated that BLMIS would “only 

write (sell) covered calls against long stock positions, and buy stock index puts or puts on the 

individual stocks that the account owns.”  Berman noticed that Madoff was occasionally 

purchasing double the notional amount of put options to cover a single basket of stocks, a trade 

not consistent with the SSC Strategy.  Doubling the put option position would actually be 

detrimental because BLMIS had to pay for put options, and thus was wasting money by 

purchasing excess puts. 

472. In May of 2008, this over-hedging strategy accounted for approximately $95 

million of Sentry’s total earnings.  (A true and accurate copy of the spreadsheet accompanying 

Berman’s report is attached hereto as Ex. 75.)  In a June 13, 2008 email to Vijayvergiya, Berman 

stated that “there were several unusual transactions” in May 2008 and that “[a]ll of the [options] 

trades produced excess profits . . . .”  (A true and accurate copy of the June 13, 2008 email from 

Berman to Vijayvergiya is attached hereto as Ex. 76.) 

473. Later that month, in a telephone call with FGG, Berman noted plainly that even 

Madoff could not win 100% of the trades.  Berman expressed concern that Madoff might be 

backdating trade confirmations.  He recommended the Defendants require same-day trading 

tickets, obtain information on the options counterparties, and verify that BLMIS was actually 

holding all of the assets purportedly in the Feeder Funds’ accounts.  (A true and accurate 

copy of Berman’s notes from the June 25, 2008 call with FGG is attached hereto as Ex. 77.)
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474. However, the Defendants did not take any of Berman’s due diligence 

recommendations – all of which should have been done regularly for years and any one of which 

would have disclosed the fraud.  The Defendants ignored Berman’s recommendation.

475. At another point in time Berman also noticed at least one risky “naked call 

position,” where BLMIS had sold an S&P 100 call option but did not hold the underlying stock.  

A naked call position occurs when the seller of the call does not own the shares underlying the 

call option.  In Madoff’s SSC Strategy this would occur if he sold a call option for the S&P 100 

Index but did not own the basket of stocks correlated to the index.  If the index rose, the call 

would be exercised by the buyer and the Feeder Funds would be exposed to significant losses 

because they would not have hedged the risk.  

476. Berman brought these activities to Tucker’s and Vijayvergiya’s attention because 

they were inconsistent with the SSC Strategy, and, depending on how the market moved, 

potentially harmful to the Feeder Funds’ positions.  The real reason the Feeder Funds’ statements 

showed these unusual positions was that during certain down months, it was extremely difficult, 

even for Madoff, to fabricate trades that could justify his returns.  Madoff created fictitious 

options trades inconsistent with his mandate and trading authority in order to create a 

consistently positive returns.

477. This type of options speculation violated the terms of BLMIS’s investment 

agreement with the Feeder Funds, where Madoff agreed to invest all of the Feeder Funds’ money 

pursuant to the SSC Strategy.

478. Armed with Berman’s analysis and recommendations, and even though their own 

documents showed otherwise, when Noel, Tucker, McKeefry, and Vijayvergiya met with 
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Madoff in October 2008, they did not question Madoff’s responses when he stated the value of 

the options would never exceed the notional amount of the equities.

479. The Defendants did not independently or reasonably investigate or follow up on 

any of these indicia of fraud made known to them by Berman.

X. DESPITE YEARS OF SEEING INDICIA OF FRAUD, THE DEFENDANTS 
CONTINUED TO FUNNEL BILLIONS TO MADOFF

480. For years, the Defendants had overwhelming evidence that Madoff was not a 

legitimate investment manager.  Instead of performing as fiduciaries and protecting investors 

from fraud, the Defendants employed a number of ways to raise capital for Madoff, in order to 

enrich themselves, including, inter alia, creating new funds that would then invest a portion of 

their assets back into Fairfield Sentry; forming GSP to accommodate new investors; working 

with JPMorgan Chase & Co. (“JPMC”), Natixis, Nomura, BBVA, and many other financial 

institutions to create leveraged note programs based on Feeder Funds’ returns, fully expecting 

the financial institutions to hedge their exposure by investing directly in Feeder Funds; and 

finally, when massive redemptions were pushing Madoff to the brink, agreeing to serve as the 

exclusive marketers for a “new” BLMIS strategy.

A. 2006:  GS Is Expanded and GSP Is Created

481. The Defendants created GS to accommodate U.S. investors that wished to invest 

their money with BLMIS.  By 2006, FGG decided it wanted to further accommodate U.S. 

investors and on May 1, 2006 created GSP for those investors that did not qualify to invest in 

GS.  

B. 2007:  Leveraged Note Programs
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482. More money invested with Madoff translated to more FGG fees and, in 2007, the 

Defendants expanded aggressively into many types of leveraged products.  Madoff’s commercial 

banker, JPMC, for example, structured about $250 million in leveraged notes based on the 

returns of Fairfield Sentry and Sigma.  Others such as Natixis, Nomura, and BBVA did the same.

483. Purchasers of these notes would be entitled to receive returns based on a multiple 

of the returns of the underlying Feeder Fund.  As an example, in February 2007, JPMC offered a 

3x leveraged certificate on Sigma.  Individual investors who purchased a note for this product 

would invest a specific sum (e.g., $100), and would earn returns as if they had actually invested 

three times that sum (e.g.,  $300).  Each of these products was time restricted.  Investors who 

purchased a note from JPMC in 2007 would not have been able to collect their profits until the 

note matured, generally sometime between five and eight years after the initial investment.

484. The benefit to the Feeder Funds of these note programs was the potential 

investment from the financial institutions structuring the notes.  For instance, if JPMC structured 

a note on Sigma, and thereby guaranteed returns based on Sigma’s performance, JPMC would be 

expected to hedge that exposure by purchasing shares of Sigma.  And that is what happened.  

The financial institutions invested hundreds of millions of dollars in the Feeder Funds and 

Sigma, from which the Defendants reaped even greater fees.

C. 2008:  The Emerald Funds

485. In late 2008, the Defendants were still working with Madoff to inject additional 

funds into BLMIS.  In November 2008, Madoff contacted the Defendants about setting up new 

Madoff feeder funds.  In a short telephone conversation with Tucker, Madoff stated without 
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much specificity he had a new strategy which would be similar to the SSC Strategy, but would 

produce higher volatility with higher returns.  

486. Madoff offered this new strategy to the Defendants, who would serve as the 

exclusive marketer.  In order to launch the new strategy, Madoff asked that the Defendants raise 

$500 million, with $200 million to be raised by the end of 2008.  The Defendants agreed. 

487. After nothing more than a brief telephone conversation describing the new 

strategy and a one-page performance report purporting to show the strategy’s simulated pro 

forma performance over the previous year, the Defendants began raising money for the new 

funds BBHF Emerald and Greenwich Emerald (“the Emerald Funds”).  The Defendants tried to 

raise this capital even though they had not issued a private placement memoranda, offering 

documents, or other fund documentation, and had not received any details regarding, nor 

conducted any due diligence on, this new strategy. 

488. On December 10, 2008, Tucker drafted a letter to Madoff outlining the steps FGG 

was taking to slow withdrawals from BLMIS:

We have taken a number of steps with our other funds in order to 
put all of our investable capital in Sentry and the new split strike 
strategy which we call Emerald.  While the full results of this 
strategy will take a few months to take effect, they will include:

 investments in Sentry by existing Fairfield funds 
(~$100mm)

 liquidating other Fairfield funds and transferring the 
assets to Sentry and Emerald (up to ~$150mm)

 purchases by the firm of Sentry positions from 
clients rather than having them redeem from Sentry 
(~$150mm)

 investments by individual partners of the firm in 
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Sentry and Emerald (~$50mm)

We are, as would be expected, aggressively cutting fees for new 
subscriptions and offering significant fee-sharing incentives to our 
agents and finders.

(A true and accurate copy of the December 10, 2008 draft letter from Tucker to Madoff is 

attached hereto as Ex. 78.)

489. The Defendants and Madoff were partners until the bitter end.

XI. THE AFTERMATH

490. On December 11, 2008, the world’s largest Ponzi scheme was uncovered and 

Madoff was arrested.  The Defendants’ failure to conduct proper, independent, and reasonable 

due diligence and follow up on Madoff, and their willful ignorance of information readily 

available to them for nearly two decades helped facilitate the scheme and allow billions to be lost 

as a result.

491. By the time Madoff was arrested, the Management Defendants had only a few 

million dollars invested with Madoff.  Piedrahita had no investments with Madoff, Tucker had 

approximately $900,000 and Noel had a slight percentage of his wealth, $9 million, invested 

through Madoff.  The Defendants retained every other cent of the fees, partnership distributions, 

and other monies they unjustly “earned” and had collected over nearly two decades.  They have 

to-date kept millions of dollars of stolen Customer Property.  

492. On December 12, 2008, the day after Madoff’s arrest, Tucker faxed withdrawal 

notices to BLMIS for all of the Feeder Funds’ monies.  The small fraction of assets left in 

BLMIS’s account was not sufficient to fulfill the redemptions.  The result of the FGG Affiliates 

and Management and Sales Defendants’ actions was a precipitous drop in the Net Asset Value 
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(“NAV”) of the Feeder Funds.  The NAV of the Feeder Funds is defined as the value of their 

cash, stocks, and options, less any liabilities.  When Madoff admitted he had never purchased 

any stocks or options with the money his customers gave him, the NAV of the Feeder Funds

dropped to almost nothing.  The Feeder Funds and their investors lost billions.  The remaining 

Defendants, on the other hand, whose fees and profits were based directly on the previous, 

wrongly calculated NAVs, had already walked away with over a billion dollars.

493. Shortly after the Madoff scheme collapsed, the Defendants publicly claimed they 

were innocent and had no reason to suspect anything was amiss at BLMIS.  (A true and accurate 

copy of the December 12, 2008 FGG press release is attached hereto as Ex. 79.)  These 

statements were false.  

494. As alleged support for their claims of innocence, certain Management Defendants 

proclaimed FGG had created a new feeder fund and funded it with $10 million of personal funds 

sent to Madoff days before his arrest.  However, their statement was not the complete story. 

495. These Management Defendants did not mention the Stable Fund, which was 

limited to the FGG partners and their spouses.  In October 2008, the Stable Fund liquidated and 

redeemed its remaining $4.4 million in assets out of Fairfield Sentry.  On December 8, 2008, the 

Defendants informed Madoff that it would be forwarding another major redemption.  Madoff 

reacted to this news by suggesting that the Defendants were not a suitable partner for his 

investment services.  When faced with Madoff’s threat, through their new Emerald Funds, the 

Management Defendants put back the $4.4 million they had taken out of BLMIS through the 

Stable Fund.  
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496. After the scheme was revealed, Lipton immediately emailed his personal broker 

and asked that a new account be set up in his wife’s name, where he transferred all of his 

municipal bonds and treasury investments.  Piedrahita and his wife sold their U.S. residence and 

moved from country to country after Piedrahita took delivery of a $12 million yacht.  

497. Even after Madoff was arrested, the Defendants continued to lie about the due 

diligence they purportedly had performed.  As late as February 2009, FGG proclaimed that it 

regularly reviewed DTCC records.  (A true and accurate copy of the February 5, 2009 Wall 

Street Journal article entitled, “Markopolos Testifies Fairfield Knew Little About Madoff,” is 

attached hereto as Ex. 80.)  The Defendants’ statements were not and could not be true.  If any of 

the Defendants had examined a DTCC record, they would have immediately discovered not a 

single security had ever been traded on their behalf. 

XII. “PEOPLE WILL TELL:  OH THIS WAS FRAUD, THERE IS NOTHING WE 
COULD HAVE DONE.  BUT THIS IS SIMPLY NOT TRUE!  YOU SHOULD 
HAVE DONE DUE DILIGENCE!”7

498. There was nothing special about the kind of due diligence that needed to be done 

to unearth signs that Madoff was possibly a fraud.  Many fund managers, due diligence research 

and consulting firms, consultants, banks, and other industry professionals, with far less access to 

BLMIS than the Defendants, concluded many years prior to Madoff’s arrest that the consistency 

of his returns was virtually impossible and likely the result of fraud.  The FGG Affiliates, 

Management Defendants, and Sales Defendants knew this too.  Because these Defendants were 

earning millions of dollars year after year based solely on their relationship with Madoff, they 

knowingly chose to ignore the likelihood of fraud.  

                                                
7 (A true and accurate copy of the December 14, 2008 Salus Alpha Group press release is attached hereto as 
Ex. 81.)
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499. The claim that no one saw signs that Madoff was a fraud or that the Defendants 

were not on actual and/or constructive notice of fraud, is false.  The Defendants saw the signs 

and they summarily ignored them.

A. The Barron’s and MAR/Hedge Articles Are Published in 2001

500. During 2001, two industry analysts published articles that called into question the 

legitimacy of BLMIS’s operations.  A May 2001 MAR/Hedge newsletter entitled, “Madoff tops 

charts; skeptics ask how,” reported on Fairfield Sentry’s consistent returns stating that experts 

were bewildered as to how such returns could be achieved so consistently and for so long.  The 

article observed that “others who use or have used the strategy . . . are known to have had 

nowhere near the same degree of success.”  (A true and accurate copy of the May 2001 

MAR/Hedge article entitled, “Madoff tops charts; skeptics ask how,” is attached hereto as Ex. 

82.)  The MAR/Hedge newsletter is widely read by participants in the fund of funds and hedge 

fund industry. 

501. Barron’s published a similar article on May 7, 2001.  The article, entitled “Don’t 

Ask, Don’t Tell, Bernie Madoff is so secretive, he even asks investors to keep mum,” noted the 

heavy skepticism on Wall Street surrounding Madoff, as well as the lack of transparency around 

the BLMIS IA Business as a result of Madoff’s unwillingness to answer basic questions about 

his SSC Strategy.  (A true and accurate copy of the May 7, 2001 Barron’s article entitled, “Don’t 

Ask, Don’t Tell,” is attached hereto as Ex. 83.)  Noel and Tucker testified in the proceeding 

brought by the Commonwealth of Massachusetts against certain FGG entities that they read the 

articles questioning BLMIS’s very legitimacy, but were not concerned.  Noel testified that the 

author of the Barron’s article had mischaracterized the strategy.  He explained, “I mean, anyone 

who knew what he was doing, like we did, would have said that was not an accurate description, 
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but nothing came of it afterwards.”  (A true and accurate copy of excerpts from the transcript of 

Noel’s testimony is attached hereto as Ex. 84.)  Tucker described the Barron’s article as “just 

irresponsible journalism . . . .”  (A true and accurate copy of excerpts from the transcript of 

Tucker’s testimony is attached hereto as Ex. 85.) 

502. Despite having responsibility for billions under management in their Feeder 

Funds, the Defendants performed no meaningful, independent inquiry or due diligence in 

response to the dramatic assertions made in these articles.  The Defendants did not call the 

authors to better understand the red flags being raised.  The Defendants did not speak to other 

institutions.  The Defendants did nothing to see if there were OTC counterparties.  Instead, the 

Defendants sent a newsletter to the Feeder Funds’ investors claiming the articles were wrong.  

(See Ex. 40.)

503. The Defendants simply went about their business of aggressively touting, 

marketing, and effectively co-opting Madoff’s “fool-proof” strategy as their own.  The reason 

was simple – without Madoff, the Defendants would not continue to reap the hundreds of 

millions paid to them as Madoff’s de facto partners.  The Defendants consistently did whatever 

they felt they needed to in order to keep their lucrative relationship with Madoff.

504. The Defendants marketed the Feeder Funds in the face of investor skepticism. For 

instance, after reviewing Fairfield Sentry’s performance information, one analyst warned a 

potential Fairfield Sentry investor: “along with many other investment professionals in business, 

we are skeptical regarding the source and repeatability of [Fairfield Sentry’s] returns . . . 

Therefore, by definition, we have no quantitative or qualitative rationale for believing in the 

persistence of this strategy.”  The Defendants became aware of the analyst’s assessment when it 
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was forwarded to them.  (A true and accurate copy of the May 23, 2005 email to Vijayvergiya is 

attached hereto as Ex. 86.)

505. FGG internally joked about red flags suggesting Madoff was a fraud.  Years after 

the Barron’s article questioned both Fairfield Sentry’s and Madoff’s legitimacy, FGG’s Yanko 

della Schiava responded to an investor’s inquiries by stating that the investor was “probably a 

reader of Barrons!”  (A true and accurate copy of the September 24, 2003 email from della 

Schiava is attached hereto as Ex. 87.)

B. Tightening Industry Standards

506. During the late 1990s and early 2000s, hedge fund frauds and other financial 

scandals like Barings, Daiwa, Allied Irish Bank, Lipper, Manhattan Investment Fund, and 

Bayou, confirmed the recognized need for initial and ongoing reviews of operational risk factors 

among investment managers.  Reasonable investment professionals knew and market events 

drove home the fact that a high proportion of hedge fund failures resulted from operational 

problems.  

507. By 2002, according to a well-known industry report, approximately 50% of all 

hedge fund failures resulted in full or in part from poor operational controls, and 91% of these 

failures had one or more of the following problems in common:

 Misappropriation of funds and outright fraud by investment managers who 
knowingly took money for personal use or to cover trading or other losses;

 Misrepresentation of investments through false account reports, valuations and 
other misleading information;

 Unauthorized trading by making investments outside of stated portfolio strategies; 
and
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 Infrastructure insufficiency and inadequate technology or personnel that are not 
able to accommodate or handle the types of investments and supporting activities 
engaged in by the investment manager.  

(A true and accurate copy of the March 2003 article entitled, “Understanding and Mitigating 

Operational Risk in Hedge Fund Investments,” is attached hereto as Ex. 88.)

508. Additional industry articles, “Valuation issues and operational risk in hedge 

funds” (a true and accurate copy of the 2004 article is attached hereto as Ex. 89), and “Hedge 

fund operational risk:  meeting the demand for higher transparency and best practice” (a true and 

accurate copy of the 2006 article is attached hereto as Ex. 90), stressed important due diligence 

standards and processes.  Key operational standards included:  (i) robust internal controls and 

procedures over each stage of the trading cycle; (ii) adequate segregation of duties between those 

who are responsible for trading and those who are responsible for recording trade activities; and 

(iii) segregation of signing authority and authority over cash and securities transfers, deposits and 

withdrawals.  Independent checks and balances throughout the trading cycle, the movement of 

cash, and the custody process were all seen as critical areas of inquiry for those performing 

independent and reasonable due diligence on investment managers.  

509. FGG and the Defendants failed to adhere to these due diligence standards, or 

virtually any other sound industry practices, when it came to the due diligence and follow up it 

was required to perform on BLMIS.  When it came to Madoff, the FGG Individuals simply made 

up their own, self-serving rules in order to maintain FGG’s preferred status and its hundreds of 

millions of dollars in fees.  
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C. It Was All Over the Street:  Madoff Was Suspected of Being a Fraud

510. The Barron’s and Mar/HEDGE articles were based on publicly available 

information and their authors were not outliers.  They were among a large group of industry 

experts who reviewed public information about the SSC Strategy, saw that it did not make any 

sense, and then advised their clients to keep their money far away from BLMIS, and far away 

from funds like the Feeder Funds.  For many years – well before Madoff was arrested – many 

industry professionals spotted the likelihood of fraud.  

511. Edward Thorp, “the grandfather of quantitative analysis,” concluded over the 

course of a single day, as far back as 1991, Madoff’s claimed returns were nearly impossible, 

and he was likely a fraud.  All Thorp needed to do was check the number of listed options in the 

account of one BLMIS customer against the number of the same options traded on the CBOE.

512. Later, in 2001, in response to the MAR/Hedge and Barron’s articles, Thorp wrote 

to a fund manager friend expressing serious concerns about Madoff, and about his friend’s fund 

being invested in BLMIS: 

Just read the Barron’s article.  All it does is reinforce my 
previous suspicions.  Do you have access to the “actual” trades 
done in any one account?  If so, can you establish that they 
could be real?  That means checking to see if they are reported 
on a timely basis, rather than substantially delayed, that they 
are on listed options, that those options could have traded at 
those prices and in the volumes reported on the exchanges 
where the confirms said the trades occurred, and ditto with the 
stocks.

What if you scale up your representative account to 7bn$.  
Could the volume of imputed trading in the options markets, in 
the “universe” traded, actually have been done?

Hope you don’t have a major position, or that you are trading 
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on “profits”.

(A true and accurate copy of the May 11, 2001 email from Thorp is attached hereto as Ex. 91 

(emphasis added).)

513. Thorp laid out simple, independent, and reasonable due diligence queries that the 

Defendants could have, and should have, undertaken.  The Defendants did no such due diligence, 

asked no such questions, and instead defended Madoff.

514. As early as 1998, Cambridge Associates recommended that clients stay away 

from Madoff and Madoff-related feeders due to lack of transparency, a fear of front-running the 

market, and a general inability to understand how the strategy could produce cash-like, bond-like 

consistency of returns, in an equity strategy.  In 2004, Cambridge was more pointed in its 

discomfort, stating: “it ‘felt illegal’ and that Madoff gave no transparency,” suggesting that

“[i]t might be interesting to compile some historic hedge fund fraud/scams for them to mull 

over.”  (A true and accurate copy of the redacted public version of the November 11, 2004 

Cambridge Associates internal email is attached hereto as Ex. 92 (emphasis added).)

515. In 2003, a team from Société Génerale’s investment bank was sent to New York 

to perform due diligence on BLMIS.  What Société Génerale discovered was that BLMIS’s 

numbers simply “did not add up.”  Madoff explained to the Société Génerale team how his 

investment strategy worked, but when the team tested the strategy, they could not match 

Madoff’s returns.  Another red flag made the due diligence team anxious - Madoff’s brother, 

Peter, was serving as chief compliance officer of BLMIS.  Société Génerale immediately forbade 

its investment bank from doing business with BLMIS and discouraged its private banking clients 

from investing with Madoff.  After uncovering obvious red flags during its due diligence visit, 
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Société Génerale blacklisted Madoff.  (A true and accurate copy of the December 17, 2008 New 

York Times article entitled, “European Banks Tally Losses Linked to Fraud,” is attached hereto 

as Ex. 93.)

516. Shortly after Madoff’s arrest, Robert Rosenkranz of Acorn Partners, a fund of 

funds, and an investment adviser to high net worth individuals, reflected in email that Acorn had 

done due diligence on Madoff and concluded “that fraudulent activity was highly likely.”  (A 

true and accurate copy of the December 15, 2008 email from Rosenkranz is attached hereto as 

Ex. 94.)

517. Acorn succinctly described the indicia of fraud that led it to conclude years prior 

that Madoff was a fraud.  

We had considered investing in a Madoff managed account, and 
decided to pass for reasons that give a useful insight into our due 
diligence process.

First, we ascertained that the description of the strategy (purchase 
of large cap stocks versus sale of out of the money calls) appeared 
to be inconsistent with the pattern of returns in the track record, 
which showed no monthly losses.

Second, we persuaded a Madoff investor to share with us several 
months of his account statements with Madoff.  These revealed a 
pattern of purchases at or close to daily lows and sales at or close 
to daily highs, which is virtually impossible to achieve.  Moreover, 
the trading volumes reflected in the account (projected to reflect 
his account’s share [of] Madoff’s purported assets under 
management at the time) were vastly in excess of actually reported 
trading volumes.

Third, we noted that Madoff operated through managed accounts, 
rather than by setting up a hedge fund of his own.  That was 
suspicious inasmuch as hedge fund fees are typically much higher 
than the brokerage commissions Madoff was meant to be charging.  
We suspected the requirement for annual hedge fund audits was 
the reason he wanted to avoid that approach.  We knew that when 
his clients are audited, their auditors simply look at the account 
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statements and transaction reports generated by the brokerage firm; 
they don’t investigate the books of the brokerage firm itself.

Fourth, although brokerage firms are required to provide annual 
audit reports, the investor appeared not to have received any.  With 
considerable perseverance, we obtained audit reports filed with the 
SEC, which were prepared by an utterly obscure accounting firm 
located in Rockland County New York.

Fifth, we reviewed the audit report itself, which showed no 
evidence of customer activity whatsoever, neither accounts 
payables to or accounts receivable from customers.  They appeared 
to be the reports of a market maker, not of a firm that at the time 
was meant to have some $20 billion of customer accounts.

Taken together, these were not merely warning lights, but a
smoking gun.  The only plausible explanation we could conceive 
was that the account statements and trade confirmations were not 
bona fide but were generated as part of some sort of fraudulent or 
improper activity.

(A true and accurate copy of the December 12, 2008 email from Acorn to its investors is attached 

hereto as Ex. 95 (emphasis added).)

518. All of the information flagged by Acorn through proper, independent, and 

reasonable due diligence, was information that was known or should have been known by the 

Defendants.  The Defendants did not conduct the type of due diligence performed by Acorn.  In 

fact they conducted no reasonable or independent due diligence at all, even when on both actual 

and inquiry notice of possible fraud. 

519. Media reports following Madoff’s arrest, as well as emails between FGG 

employees, indicate that in 2004, Mr. Oswald Gruebel, formerly of Credit Suisse and now of 

UBS, felt uncomfortable with Madoff and Fairfield Sentry after a meeting between FGG 

personnel and Credit Suisse representatives.  (A true and accurate copy of the February 25, 2004 

email from Noel to Piedrahita, Tucker, Toub and Landsberger is attached hereto as Ex. 96.)  
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During that meeting, Mr. Gruebel raised serious concerns about Madoff’s obscure auditor who 

had only one client, BLMIS, and the fact that BLMIS was the self-custodian of its investment 

clients, such as the Feeder Funds. After Madoff refused to provide answers to such basic 

questions as to how much money he was managing in the SSC Strategy or further, who worked 

with him to implement the strategy, Gruebel quickly urged customers to withdraw their funds 

from BLMIS and redeem their shares from feeder funds, like the FGG funds.  (A true and 

accurate copy of the January 7, 2009 Bloomberg article entitled, “Credit Suisse Urged Clients to 

Dump Madoff Funds,” is attached hereto as Ex. 97.)

520. In 2005, ML continued its long-standing policy of not investing in Fairfield 

Sentry or any other Madoff feeder fund.  ML identified major red flags associated with Fairfield 

Sentry and stated conclusively that “the prime broker [Madoff] was an affiliate of the company, 

the custodian wasn’t independent,” published articles stated the fund’s “affiliated broker was 

subsidizing the fund,” and “[t]he fund manager refuses to meet potential clients.”  (A true and 

accurate copy of the June 15, 2005 internal ML email is attached hereto as Ex. 98.)  A year later, 

ML once again expressed its discomfort with Madoff and Fairfield Sentry stating, “Madoff is 

known for keeping the source of his returns a secret. This caused a lot of speculation on Wall 

Street about the true sources of the admittedly impressive returns.”  ML also commented 

internally that “Fairfield is a fund that is unusually opaque to its investors and doesn't accept 

detailed due diligence which automatically disqualif[ies] it. . . .”  (A true and accurate copy of 

the December 2006 internal ML emails is attached hereto as Ex. 99.)  ML emphasized that they 

were not the only company refusing to get involved with Fairfield Sentry or other Madoff feeder 

funds.  Most of their competitors had taken similar positions.  (A true and accurate copy of the 

February 6, 2008 internal ML email is attached hereto as Ex. 100.) 
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521. In 2007, Aksia, LLC, an independent hedge fund research and advisory firm, 

advised clients against investing with BLMIS, Madoff, or any of his feeder funds.  (A true and 

accurate copy of Aksia’s 2007 report is attached hereto as Ex. 101.)  Jim Vos, Chief Operating 

Officer and head of research at Aksia, concluded that the stock holdings reported in the quarterly 

statements BLMIS filed with the SEC appeared too small to support the size of the assets BLMIS 

claimed to be managing.  (A true and accurate copy of the December 11, 2008 letter from Vos to 

his clients and friends is attached hereto as Ex. 102.)  Aksia also spoke with Mr. Michael Ocrant 

(the author of the 2001 MAR/Hedge article), who reaffirmed that Madoff was “definitely a 

Ponzi,” is as “bogus as a three dollar bill,” and that “[i]t’s rather easy to come out looking good 

when you’re a Ponzi.”  (A true and accurate copy of the August 14, 2007 email from Ocrant to 

Vos is attached hereto as Ex. 103.)

522. Aksia made the simple effort as part of its due diligence to do a background check 

on BLMIS’s auditor, as well as having Friehling’s office physically inspected.  What was 

discovered was a simple, closed office in a strip mall with what appeared to be a conference 

room, secretary space, and two offices.  Friehling’s office neighbors told Aksia’s investigator the 

office did not have regular hours.  (A true and accurate copy of the August 23, 2007 email to Vos 

is attached hereto as Ex. 104.)

523. In a post-Madoff arrest letter to clients Aksia summarized why its due diligence 

led it to not recommend Madoff feeders:

[T]here were a host of red flags, which taken together made us concerned about 
the safety of client assets should they invest in these feeders.  Consequently, every 
time we were asked by clients, we waved them away from the Madoff feeder 
funds.

. . .
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As a research firm we are forced to make difficult judgments about the 
hedge funds we evaluate for clients.  This was not the case with the Madoff 
feeder funds.  Our judgment was swift given the extensive list of red flags.  
Some of these red flags were as follows:

. . .

 It seemed implausible that the S&P100 options market that Madoff purported to 
trade could handle the size of the combined feeder funds’ assets which we 
estimated to be $13 billion.

 The feeder funds had recognized administrators and auditors but substantially all 
of the assets were custodied with Madoff Securities.  This necessitated Aksia 
checking the auditor of Madoff Securities, Friehling & Horowitz . . .  After some 
investigating, we concluded that Friehling & Horowitz had three employees, of 
which one was 78 years old and living in Florida, one was a secretary, and one 
was an active 47 year old accountant (and the office in Rockland County, NY was 
only 13ft x 18ft large).  This operation appeared small given the scale and scope 
of Madoff’s activities.

 There was at least $13 billion in all the feeder funds, but our standard 13F review 
showed scatterings of small positions in small (non-S&P100) equities.  The 
explanation provided by the feeder fund managers was that the strategy is 100% 
cash at every quarter end.

 Madoff’s website claimed that the firm was technologically advanced (“the 
clearing and settlement process is rooted in advanced technology”) and the feeder 
managers claimed 100% transparency.  But when we asked to see the 
transparency during our onsite visits, we were shown paper tickets that were sent 
via U.S. mail daily to the managers.  The managers had no demonstrated 
electronic access to their funds accounts at Madoff.  Paper copies provide a hedge 
fund manager with the end of the day ability to manufacture trade tickets that 
confirm the investment results.

 Conversations with former employees indicated a high degree of secrecy 
surrounding the trading of these feeder fund accounts.  Key Madoff family 
members (brother, daughter, two sons) seemed to control all the key positions at 
the firm.  Aksia is consistently negative on firms where key and control positions 
are held by family members.

 Madoff Securities, through discretionary brokerage agreements, initiated trades in 
the accounts, executed the trades, and custodied and administered the assets.  This 
seemed to be a clear conflict of interest and a lack of segregation of duties is high 
on our list of red flags.

(See Ex. 102 (emphasis added).)
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524. In 2007, David Giampaolo, the chief executive of Pi Capital, a money-

management firm based in the United Kingdom, met with Piedrahita and other potential 

investors in London to discuss an FGG Madoff-related fund.  During this meeting, Piedrahita 

stressed the “longevity and the consistency” of the fund’s returns, but was unable to give 

substantive details regarding the strategy of the fund.  When questions arose regarding how the 

fund generated its performance, Giampaolo recalls “there was no deep scientific or intellectual 

response” from Piedrahita.  (A true and accurate copy of the December 19, 2008 email 

summarizing the meeting is attached hereto as Ex. 105.) 

525. In 2007, Neil Chelo, a portfolio manager at Benchmark Plus Partners,  a hedge 

fund with its headquarters in Washington State, conducted due diligence on FGG.  Chelo and 

Vijayvergiya had a 45-minute conference call.  During this call, Chelo asked Vijayvergiya a list 

of due diligence questions and concluded that FGG “was not asking any of [the] questions one 

would expect of a firm purporting to conduct due diligence.”  (A true and accurate copy of 

the February 4, 2009 summary of the call is attached hereto as Ex. 106 (emphasis added).)  

Specifically, Chelo asked multiple risk management questions that Vijayvergiya was unable to 

answer in a satisfactory manner. 

526. London due diligence firm Albourne Partners (“Albourne”) stated publicly that it 

had long-standing concerns about Madoff’s investment strategy and consistent returns, and had 

been urging clients for a decade to avoid Madoff-related funds.  (A true and accurate copy of the 

December 31, 2008 Bloomberg Businessweek article entitled, “The Madoff Case Could Reel in 

Former Investors,” is attached hereto as Ex. 107.)  Albourne emphasized that the consistency of 

Madoff’s returns was “too good to be true,” Madoff refused to meet with investors, and Madoff 

charged no management or performance fees for his services, resulting in his leaving hundreds of 
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millions of dollars of money on the table each year.  (A true and accurate copy of the December 

15, 2008 Albourne press release entitled, “Albourne on Madoff,” is attached hereto as Ex. 108.)  

Like others, Albourne flagged as possible fraud the fact that Madoff required that his investors 

never reveal to anyone that they invested with him.  (See Ex. 83.)

527. The above are some of the many illustrations showing that “the street” fully and 

openly suspected Madoff was a fraud.  These Defendants – who represented nearly half of 

Madoff’s billions of dollars of reported assets under management – chose to ignore these well-

recognized suspicions.

XIII. THE DEFENDANTS’ MOTIVATION WAS BOUNDLESS AVARICE

528. For years the Defendants looked away when faced with repeated signs that 

Madoff’s operations and performance could not be legitimate.  The reason was simple: greed.

529. The Defendants had an extraordinary and lucrative financial arrangement with 

BLMIS.  Their sole job was to sell a fund that had returns that were so consistently positive, they 

were seemingly impossible.  In exchange for selling Madoff’s strategy, the Defendants received 

in the aggregate over a billion dollars in fees.  The Defendants in their role as fiduciaries had no 

desire to perform their duties based on known information because if they did, they knew it 

could and would result in an abrupt end to this lucrative financial relationship.

530. The Defendants also knew that without Madoff they could not survive.  The funds 

the Defendants tried to create without Madoff’s assistance, making their own choices about 

which investment managers to place money, were all failures.
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531. The Defendants repeatedly lied about why Madoff would personally leave 

hundreds of millions of dollars in management and performance fees for FGG Affiliates and 

Individual Defendants.  Hedge funds typically collect management fees of approximately 1% of 

assets under management and performance fees of 20%.

532. Unlike virtually everyone in the money-management world, Madoff charged no 

fees for his investment management services.  Madoff sometimes explained his decision not 

charge fees by stating they he was “perfectly happy to just earn commissions.”  In reality, 

Madoff was happy to forgo typical performance and management fees, and only earn 

commissions, as long as his investors remained mum about the source of their inflated returns.  

And hedge funds like the Defendant Feeder Funds kept procuring billions of dollars to prolong 

and prop up the Ponzi scheme so they could continue to reap their enormous fees.

533. A number of professional investors noticed Madoff’s failure to charge fees, in 

addition to the multitude of other red flags, and made the decision to invest their money 

elsewhere.  (A true and accurate copy of excerpts from the August 2009 SEC Office of Inspector 

General’s report on Madoff is attached hereto as Ex. 109.)  Madoff’s decision to not collect 

traditional investment manager’s fees should have raised red flags with FGG given the sheer 

amount of money that Madoff was foregoing.  Madoff could easily have earned an additional 

$200 to $400 million plus in annualized management and performance fees.  Investment 

professionals reasonably concluded that a fee structure where the true investment manager 

voluntarily chose to pass on massive amount of fees was a major red flag of fraud.  Defendants 

knew that the very compensation structure from their relationship with Madoff, which permitted 

them to be so unjustly enriched, was itself a massive sign of fraud.
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534. The Defendants were not victims.  They were enablers.  They were facilitators.  

They deepened the pain of Madoff’s customers and their own investors.  The effect of their 

actions was a catastrophic continuation of the Ponzi scheme, the worsening of the BLMIS 

insolvency, and billions of dollars in additional damages.  They cannot be allowed to keep the 

many hundreds of millions of dollars in stolen Customer Property they received from BLMIS.  

XIV. THE TRANSFERS

A. Transfers from BLMIS to the Feeder Funds

535. Prior to the Filing Date, the Feeder Funds invested approximately $4.7 billion 

with BLMIS through over 300 separate transfers via check and wire directly into the 703 

Account.  

536. During the six years preceding the Filing Date, BLMIS made transfers to the 

Feeder Funds in the collective amount of approximately $3.2 billion (the “Six Year Initial 

Transfers”).  The Six Year Initial Transfers included transfers of approximately $3.0 billion to 

Fairfield Sentry (the “Fairfield Six Year Initial Transfers”), $206.0 million to GS, and $6.0 

million to GSP (collectively, the “Greenwich Six Year Initial Transfers”).  (See Exs. 2, 5, 7.)  

The Six Year Initial Transfers were and continue to be Customer Property within the meaning of 

SIPA § 78lll(4) and are subject to turnover to the Trustee pursuant to SIPA § 78fff-2(c)(3) and 

section 542 of the Bankruptcy Code.  The Six Year Initial Transfers are avoidable and 

recoverable under sections 544, 550, and 551 of the Bankruptcy Code, applicable provisions of 

SIPA, particularly SIPA §78fff-2(c)(3), and sections 273-279 of New York Debtor and Creditor 

Law.  
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537. The Six Year Initial Transfers include approximately $1.7 billion BLMIS 

transferred to the Feeder Funds during the two years preceding the Filing Date, (the “Two Year 

Initial Transfers”).  The Two Year Initial Transfers included transfers of approximately $1.6 

billion to Fairfield Sentry (the “Fairfield Two Year Initial Transfers”), $81.7 million to GS, and 

$5.4 million to GSP (collectively, the “Greenwich Two Year Initial Transfers”).  (See Exs. 2, 5, 

7.)  The Two Year Initial Transfers were and continue to be Customer Property within the 

meaning of SIPA §78lll(4) and are subject to turnover to the Trustee pursuant to SIPA §78fff-

2(c)(3) and section 542 of the Bankruptcy Code.  The Two Year Initial Transfers are avoidable 

and recoverable under sections 548(a)(1), 550, and 551 of the Bankruptcy Code, and applicable 

provisions of SIPA, particularly SIPA §78fff-2(c)(3).  

538. The Six Year Initial Transfers and Two Year Initial Transfers include $1.2 billion 

BLMIS transferred to the Feeder Funds during the 90 days preceding the Filing Date (the 

“Preference Period Initial Transfers”).  The Preference Period Initial Transfers included transfers 

of approximately $1.1 billion to Fairfield Sentry (the “Fairfield Preference Period Transfers”) 

and $23.0 million to GS (the “Greenwich Preference Period Transfers”).  (See Exs. 2, 5.)  The 

Preference Period Initial Transfers were and are Customer Property subject to turnover to the 

Trustee pursuant to SIPA §78fff-2(c)(3) and Section 542 of the Bankruptcy Code.  The 

Preference Period Initial Transfers are avoidable and recoverable under sections 547, 550(a)(1), 

and 551 of the Bankruptcy Code, and applicable provisions of SIPA, particularly SIPA § 78fff-

2(c)(3).  

539. The Trustee has filed this action against the Feeder Funds to avoid and recover the 

Initial Transfers and/or seek the turnover of Customer Property to the Trustee.
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540. The Trustee may recover the transfers to GS and GSP from all entities and 

individuals that served as general partner at the time the transfers were made.  GS’s and GSP’s 

April, 2006 partnership agreements provide that the general partner “shall have unlimited 

liability for the repayment and discharge of all debts and obligations of the Partnership 

attributable to any fiscal year during which they are or were General Partners of the Partnership.”  

(True and accurate copies of GS’s and GSP’s Partnership Agreements are attached hereto as Exs. 

110, 111.)  Upon information and belief, prior and preceding limited partnership agreements of 

GS and GSP contained similar provisions regarding the liability of the general partner.  

541. Both GS and GSP were formed as limited partnerships under the laws of the State 

of Delaware.  The entities and individuals that served as general partner are also liable under the 

Delaware Code provisions governing limited partnerships.  Under Delaware law, general 

partners of limited partnerships have the same liability as partners in general partnerships.  Del. 

Code Ann. tit. 6, § 17-403(b).  Partners in general partnerships are “liable jointly and severally 

for all obligations of the partnership.” Del. Code Ann. tit. 6, § 15-306(a).

542. Noel and Tucker served as general partners of GS from 1990 to 1998, FGL served 

as general partner from 1998 to 2003, FGB served as general partner from 2003 to 2004, and 

then again from 2006 to the present, and GBL served as general partner from 2004 to 2006. 

FGB has served as GSP’s general partner since its inception in 2006.

B. Transfers from the Feeder Funds to the FGG Affiliates, Management 
Defendants, and Sales Defendants

543. Much of the money transferred from BLMIS to the Feeder Funds was 

subsequently transferred by the Feeder Funds to the FGG Affiliates, Management Defendants, 

and Sales Defendants.  These payments from the Feeder Funds constitute subsequent transfers of 
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the Initial Transfers from BLMIS to the Feeder Funds.  Because the FGG Affiliates, 

Management Defendants, and Sales Defendants did not take the funds in good faith or without 

knowledge of the voidability of the initial transfers, all transfers from BLMIS to the Feeder 

Funds, which the Feeder Funds subsequently transferred, either directly or indirectly, to the FGG 

Affiliates, Management Defendants, and Sales Defendants (the “Subsequent Transfers”), were 

and remain Customer Property subject to turnover to the Trustee and/or are avoidable and 

recoverable by the Trustee. 

544. The portion of the Six Year Initial Transfers that the Feeder Funds subsequently 

transferred to the FGG Affiliates and FGG Individuals will be referred to as the “Six Year 

Subsequent Transfers.”

545. The portion of the Two Year Initial Transfers that the Feeder Funds subsequently 

transferred to the FGG Affiliates, Management Defendants, and Sales Defendants will be 

referred to as the “Two Year Subsequent Transfers.”

546. The portion of the Preference Period Initial Transfers that the Feeder Funds 

subsequently transferred to the FGG Affiliates, Management Defendants, and Sales Defendants 

will be referred to as the “Preference Period Subsequent Transfers.”

547. To the extent that any of the recovery counts may be inconsistent with each other, 

they are to be treated as being pled in the alternative.

548. The Trustee’s investigation is on-going and the Trustee reserves the right to (i) 

supplement the information on the Initial Transfers, Subsequent Transfers, and any additional 

transfers, and (ii) seek recovery of such additional transfers.
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COUNT ONE:  TURNOVER AND ACCOUNTING – 11 U.S.C. § 542

Against All the Defendants

549. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

550. The Initial Transfers and the Subsequent Transfers constitute Customer Property 

of the estate to be recovered and administered by the Trustee pursuant to sections 541 and 542 of 

the Bankruptcy Code and SIPA § 78fff-2(c)(3) and § 78lll(4).

551. The Trustee has filed a case on behalf of BLMIS’s estate.

552. As recipients of the Initial Transfers and the Subsequent Transfers, the 

Defendants are in possession, custody or control of property the Trustee may use, sell, or lease 

under section 363 of the Bankruptcy Code, or that BLMIS may exempt under section 522 of the 

Bankruptcy Code. 

553. The Defendants are not custodians of the Initial Transfers or the Subsequent 

Transfers.

554. The Initial Transfers and the Subsequent Transfers are not of inconsequential 

value or benefit to the estate.

555. As a result of the foregoing, pursuant to section 542 of the Bankruptcy Code and 

SIPA § 78fff-2(c)(3), the Trustee is entitled to the immediate payment and turnover from the 

Defendants of any and all Initial Transfers and Subsequent Transfers made, directly or indirectly, 

to the Defendants.
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556. As a result of the foregoing, pursuant to section 542 of the Bankruptcy Code and 

SIPA § 78fff-2(c)(3), the Trustee is also entitled to an accounting of any and all Initial Transfers 

and Subsequent Transfers made, directly or indirectly, to the Defendants.

COUNT TWO:  PREFERENTIAL TRANSFERS (INITIAL TRANSFEREE) – 11 U.S.C. 
§§ 547(b), 550(a)(1), AND 551

Against the Feeder Funds

557. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

558. At the time of each of the Preference Period Initial Transfers, the Feeder Funds 

were each a “creditor” of BLMIS within the meaning of section 101(10) of the Bankruptcy Code 

and pursuant to SIPA § 78fff-2(c)(3).

559. Each of the Preference Period Initial Transfers constitutes a transfer of an interest 

of BLMIS in property within the meaning of section 101(54) of the Bankruptcy Code and 

pursuant to SIPA § 78fff-2(c)(3).

560. Each of the Preference Period Initial Transfers was to or for the benefit of the 

Feeder Funds.

561. Each of the Preference Period Initial Transfers was made for or on account of an 

antecedent debt owed by BLMIS before such transfer was made.

562. Each of the Preference Period Initial Transfers was made while BLMIS was 

insolvent.
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563. Each of the Preference Period Initial Transfers was made during the preference 

period under section 547(b)(4) of the Bankruptcy Code.

564. Each of the Preference Period Initial Transfers enabled Fairfield Sentry, GS, 

and/or GSP to receive more than each of the Feeder Funds would receive if (i) this case was a 

case under chapter 7 of the Bankruptcy Code, (ii) the transfers had not been made, and (iii) the 

applicable fund received payment of such debt to the extent provided by the provisions of the 

Bankruptcy Code.

565. Each of the Preference Period Initial Transfers constitutes a preferential transfer 

avoidable by the Trustee pursuant to section 547(b) of the Bankruptcy Code and recoverable 

from the Feeder Funds as initial transferees or the entities for whose benefit such transfers were 

made pursuant to section 550(a)(1) of the Bankruptcy Code.

566. As a result of the foregoing, pursuant to sections 547(b), 550(a)(1), and 551 of the 

Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of Title 6 of the 

Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Preference 

Period Initial Transfers, (b) directing that the Preference Period Initial Transfers be set aside, and 

(c) recovering the Preference Period Initial Transfers, or the value thereof, from the Feeder 

Funds for the benefit of the estate of BLMIS.

COUNT THREE:  PREFERENTIAL TRANSFERS (INITIAL TRANSFEREE) – 11 U.S.C. 
§§ 547(b), 550(a)(1), AND 551

Against FGB

567. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.
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568. At the time of each of the Greenwich Preference Period Initial Transfers, GS was  

a “creditor” of BLMIS within the meaning of section 101(10) of the Bankruptcy Code and 

pursuant to SIPA § 78fff-2(c)(3).

569. Each of the Greenwich Preference Period Initial Transfers constitutes a transfer of 

an interest of BLMIS in property within the meaning of section 101(54) of the Bankruptcy Code 

and pursuant to SIPA § 78fff-2(c)(3).

570. Each of the Greenwich Preference Period Initial Transfers was to or for the 

benefit of GS.

571. Each of the Greenwich Preference Period Initial Transfers was made for or on 

account of an antecedent debt owed by BLMIS before such transfer was made.

572. Each of the Greenwich Preference Period Initial Transfers was made while 

BLMIS was insolvent.

573. Each of the Greenwich Preference Period Initial Transfers was made during the 

preference period under section 547(b)(4) of the Bankruptcy Code.

574. Each of the Greenwich Preference Period Initial Transfers enabled GS to receive 

more than it would receive if (i) this case was a case under chapter 7 of the Bankruptcy Code, (ii) 

the transfers had not been made, and (iii) GS received payment of such debt to the extent 

provided by the provisions of the Bankruptcy Code.

575. Each of the Greenwich Preference Period Initial Transfers constitutes a 

preferential transfer avoidable by the Trustee pursuant to section 547(b) of the Bankruptcy Code 
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and recoverable from GS as a direct transferee pursuant to section 550(a)(1) of the Bankruptcy 

Code.

576. FGB served as general partner to GS during the Preference Period.  As general 

partner to GS, FGB is liable, pursuant to sections 15-306(a) and 17-403(b) of Title 6 of the 

Delaware Code, for all obligations GS incurred while FGB was serving as general partner.

577. FGB did not take the Preference Period Initial Transfers for value, in good faith, 

or without knowledge of the voidability of the Preference Period Initial Transfers.

578. As a result of the foregoing, pursuant to sections 547(b), 550(a)(1), and 551 of the 

Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware 

Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Greenwich 

Preference Period Initial Transfers, (b) directing that the Greenwich Preference Period Initial 

Transfers be set aside, and (c) recovering the Greenwich Preference Period Initial Transfers, or 

the value thereof, from FGB for the benefit of the estate of BLMIS, and to return to injured 

customers.

COUNT FOUR:  PREFERENTIAL TRANSFERS (SUBSEQUENT TRANSFEREE) – 11 
U.S.C. §§ 547(b), 550(a)(2), AND 551

Against the FGG Affiliates, Management Defendants, and Sales Defendants

579. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

580. At the time of each of the Preference Period Initial Transfers, Fairfield Sentry and 

GS were each a “creditor” of BLMIS within the meaning of section 101(10) of the Bankruptcy 

Code and pursuant to SIPA § 78fff-2(c)(3).
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581. Each of the Preference Period Initial Transfers constitutes a transfer of an interest 

of BLMIS in property within the meaning of section 101(54) of the Bankruptcy Code and 

pursuant to SIPA § 78fff-2(c)(3).

582. Each of the Preference Period Initial Transfers was to or for the benefit of 

Fairfield Sentry or GS.

583. Each of the Preference Period Initial Transfers was made for or on account of an 

antecedent debt owed by BLMIS before such transfer was made.

584. Each of the Preference Period Initial Transfers was made while BLMIS was 

insolvent.

585. Each of the Preference Period Initial Transfers was made during the preference 

period under section 547(b)(4) of the Bankruptcy Code.

586. Each of the Preference Period Initial Transfers enabled Fairfield Sentry and/or GS 

to receive more than each of the funds would receive if (i) this case was a case under chapter 7 of 

the Bankruptcy Code, (ii) the transfers had not been made, and (iii) the applicable fund received 

payment of such debt to the extent provided by the provisions of the Bankruptcy Code.

587. Each of the Preference Period Initial Transfers constitutes a preferential transfer 

avoidable by the Trustee pursuant to section 547(b) of the Bankruptcy Code.

588. The Trustee has filed a lawsuit against Fairfield Sentry and GS to avoid the 

Preference Period Initial Transfers pursuant to section 547 of the Bankruptcy Code, and to 
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recover the Preference Period Initial Transfers from Fairfield Sentry and GS pursuant to section 

550(a)(1) of the Bankruptcy Code.

589. The FGG Affiliates, Management Defendants, and Sales Defendants were 

immediate or mediate transferees of some portion of the Preference Period Initial Transfers 

pursuant to section 550(a)(2) of the Bankruptcy Code.

590. As a result of the foregoing, the Trustee is entitled to a judgment pursuant to 

sections 547(b), 550(a)(2), and 551 of the Bankruptcy Code and SIPA § 78fff-2(c)(3) recovering 

the Preference Period Subsequent Transfers, or the value thereof, from the FGG Affiliates and 

FGG Individuals for the benefit of the estate of BLMIS.

591. As a result of the foregoing, pursuant to sections 547(b), 550(a)(2), and 551 of the 

Bankruptcy Code and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding 

and preserving the Preference Period Initial Transfers, (b) directing that the Preference Period 

Initial Transfers be set aside and (c) recovering the Preference Period Subsequent Transfers, or 

the value thereof, from the FGG Affiliates, Management Defendants, and Sales Defendants for 

the benefit of the estate of BLMIS, and to return to injured customers.

COUNT FIVE:  FRAUDULENT TRANSFERS (INITIAL TRANSFEREE) – 11 U.S.C. §§ 
548(a)(1)(A), 550(a)(1), AND 551

Against the Feeder Funds
592. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

593. The Two Year Initial Transfers were made on or within two years before the 

Filing Date.
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594. The Two Year Initial Transfers were made by BLMIS with the actual intent to 

hinder, delay, or defraud some or all of BLMIS’s then existing or future creditors.

595. Each of the Two Year Initial Transfers constitutes a fraudulent transfer avoidable 

by the Trustee pursuant to section 548(a)(1)(A) of the Bankruptcy Code and recoverable from 

Fairfield Sentry, GS, and GSP as direct transferees pursuant to section 550(a)(1) of the 

Bankruptcy Code and SIPA § 78fff-2(c)(3).

596. As a result of the foregoing, pursuant to sections 548(a)(1)(A), 550(a)(1), and 551 

of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of Title 6 of 

the Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Two 

Year Initial Transfers, (b) directing that the Two Year Initial Transfers be set aside, and (c) 

recovering the Two Year Initial Transfers, or the value thereof, from the Feeder Funds for the 

benefit of the estate of BLMIS, and to return to injured customers.

COUNT SIX:  FRAUDULENT TRANSFERS (INITIAL TRANSFEREE) – 11 U.S.C. §§ 
548(a)(1)(A), 550(a)(1), AND 551

Against FGB
597. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

598. The Greenwich Two Year Initial Transfers were made on or within two years 

before the Filing Date.

599. The Greenwich Two Year Initial Transfers were made by BLMIS with the actual 

intent to hinder, delay, or defraud some or all of BLMIS’s then existing or future creditors.
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600. Each of the Greenwich Two Year Initial Transfers constitutes a fraudulent 

transfer avoidable by the Trustee pursuant to section 548(a)(1)(A) of the Bankruptcy Code and 

recoverable from GS and GSP as direct transferees pursuant to section 550(a)(1) of the 

Bankruptcy Code and SIPA § 78fff-2(c)(3).

601. FGB served as general partner to GS and GSP during the two years preceding the 

Filing Date.  As general partner of GS and GSP, FGB is liable, pursuant to sections 15-306(a) 

and 17-403(b) of the Delaware Code, for all obligations GS and GSP incurred while FGB was 

serving as general partner.

602. As a result of the foregoing, pursuant to sections 548(a)(1)(A), 550(a)(1), and 551 

of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the 

Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Greenwich 

Two Year Initial Transfers, (b) directing that the Greenwich Two Year Initial Transfers be set 

aside, and (c) recovering the Greenwich Two Year Initial Transfers, or the value thereof, from 

FGB for the benefit of the estate of BLMIS, and to return to injured customers.

COUNT SEVEN:  FRAUDULENT TRANSFERS (SUBSEQUENT TRANSFEREE) – 11 
U.S.C. §§ 548(a)(1)(A), 550(a)(2), AND 551

Against the FGG Affiliates, Management Defendants, and Sales Defendants 
603. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

604. The Two Year Initial Transfers were made on or within two years before the 

Filing Date.
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605. The Two Year Initial Transfers were made by BLMIS with the actual intent to 

hinder, delay, or defraud some or all of BLMIS’s then existing or future creditors.

606. Each of the Two Year Initial Transfers constitutes a fraudulent transfer avoidable 

by the Trustee pursuant to section 548(a)(1)(A) of the Bankruptcy Code and recoverable from 

the FGG Affiliates and FGG Individuals pursuant to section 550(a)(2) and SIPA § 78fff-2(c)(3).

607. The Trustee has filed a lawsuit against Fairfield Sentry, GS, and GSP to avoid the 

Two Year Initial Transfers pursuant to section 548(a)(1)(A) of the Bankruptcy Code, and to 

recover the Two Year Initial Transfers from Fairfield Sentry, GS, and GSP pursuant to section 

550(a)(1) of the Bankruptcy Code.

608. The FGG Affiliates, Management Defendants, and Sales Defendants were 

immediate or mediate transferees of some portion of the Two Year Initial Transfers pursuant to 

section 550(a)(2) of the Bankruptcy Code.

609. As a result of the foregoing, pursuant to sections 548(a)(1)(A), 550(a)(2), and 551 

of the Bankruptcy Code and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) 

avoiding and preserving the Two Year Initial Transfers, (b) directing that the Two Year Initial 

Transfers be set aside, and (c) recovering the Two Year Subsequent Transfers, or the value 

thereof, from the FGG Affiliates, Management Defendants, and Sales Defendants for the benefit 

of the estate of BLMIS, and to return to injured customers.
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COUNT EIGHT:  FRAUDULENT TRANSFER (INITIAL TRANSFEREE) – 11 U.S.C. §§ 
548(a)(1)(B) , 550(a)(1), AND 551

Against the Feeder Funds
610. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

611. The Two Year Initial Transfers were made on or within two years before the 

Filing Date.

612. BLMIS received less than a reasonably equivalent value in exchange for each of 

the Two Year Initial Transfers.

613. At the time of each of the Two Year Initial Transfers, BLMIS was insolvent, or 

became insolvent as a result of the Two Year Initial Transfer in question.

614. At the time of each of the Two Year Initial Transfers, BLMIS was engaged in a 

business or a transaction, or was about to engage in a business or a transaction, for which any 

property remaining with BLMIS was an unreasonably small capital.

615. At the time of each of the Two Year Initial Transfers, BLMIS intended to incur, 

or believed that it would incur, debts that would be beyond BLMIS’s ability to pay as such debts 

matured.

616. Each of the Two Year Initial Transfers constitutes a fraudulent transfer avoidable 

by the Trustee pursuant to section 548(a)(1)(B) of the Bankruptcy Code and recoverable from 

Fairfield Sentry, GS, and GSP pursuant to section 550(a)(1) of the Bankruptcy Code and SIPA § 

78fff-2(c)(3).
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617. As a result of the foregoing, pursuant to sections 548(a)(1)(B), 550(a)(1), and 551 

of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of Title 6 of 

the Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Two 

Year Initial Transfers, (b) directing that the Two Year Initial Transfers be set aside, and (c) 

recovering the Two Year Initial Transfers, or the value thereof, from the Feeder Funds for the 

benefit of the estate of BLMIS, and to return to injured customers.

COUNT NINE:  FRAUDULENT TRANSFER (INITIAL TRANSFEREE) – 11 U.S.C. §§ 
548(a)(1)(B) , 550(a)(1), AND 551

Against FGB
618. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

619. The Greenwich Two Year Initial Transfers were made on or within two years 

before the Filing Date.

620. BLMIS received less than a reasonably equivalent value in exchange for each of 

the Greenwich Two Year Initial Transfers.

621. At the time of each of the Greenwich Two Year Initial Transfers, BLMIS was 

insolvent, or became insolvent as a result of the Greenwich Two Year Initial Transfer in 

question.

622. At the time of each of the Greenwich Two Year Initial Transfers, BLMIS was 

engaged in a business or a transaction, or was about to engage in a business or a transaction, for 

which any property remaining with BLMIS was an unreasonably small capital.
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623. At the time of each of the Greenwich Two Year Initial Transfers, BLMIS 

intended to incur, or believed that it would incur, debts that would be beyond BLMIS’s ability to 

pay as such debts matured.

624. Each of the Greenwich Two Year Initial Transfers constitutes a fraudulent 

transfer avoidable by the Trustee pursuant to section 548(a)(1)(B) of the Bankruptcy Code and 

recoverable from GS and GSP pursuant to section 550(a)(1) of the Bankruptcy Code and SIPA § 

78fff-2(c)(3).

625. FGB served as general partner to GS and GSP during the two years preceding the 

Filing Date.  As general partner of GS and GSP, FGB is liable, pursuant to sections 15-306(a) 

and 17-403(b) of Title 6 of the Delaware Code, for all obligations GS and GSP incurred while 

FGB was serving as general partner.

626. As a result of the foregoing, pursuant to sections 548(a)(1)(B), 550(a)(1), and 551 

of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of Title 6 of 

the Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the 

Greenwich Two Year Initial Transfers, (b) directing that the Greenwich Two Year Initial 

Transfers be set aside, and (c) recovering the Greenwich Two Year Initial Transfers, or the value 

thereof, from FGB for the benefit of the estate of BLMIS, and to return to injured customers.

COUNT TEN:  FRAUDULENT TRANSFER (SUBSEQUENT TRANSFEREE) – 11 U.S.C. 
§§ 548(a)(1)(B) , 550(a)(2), AND 551

Against the FGG Affiliates, Management Defendants, and Sales Defendants 

627. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.
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628. The Two Year Initial Transfers were made on or within two years before the 

Filing Date.

629. BLMIS received less than a reasonably equivalent value in exchange for each of 

the Two Year Initial Transfers.

630. At the time of each of the Two Year Initial Transfers, BLMIS was insolvent, or 

became insolvent as a result of the Two Year Initial Transfers in question.

631. At the time of each of the Two Year Initial Transfers, BLMIS was engaged in a 

business or a transaction, or was about to engage in a business or a transaction, for which any 

property remaining with BLMIS was an unreasonably small capital.

632. At the time of each of the Two Year Initial Transfers, BLMIS intended to incur, 

or believed that it would incur, debts that would be beyond BLMIS’s ability to pay as such debts 

matured.

633. Each of the Two Year Initial Transfers constitutes a fraudulent transfer avoidable 

by the Trustee pursuant to section 548(a)(1)(B) of the Bankruptcy Code and recoverable from the 

FGG Affiliates and FGG Individuals pursuant to section 550(a)(2) and SIPA § 78fff-2(c)(3).

634. The Trustee has filed a lawsuit against Fairfield Sentry, GS, and GSP to avoid the 

Two Year Initial Transfers pursuant to section 548(a)(1)(B) of the Bankruptcy Code, and to 

recover the Two Year Initial Transfers from Fairfield Sentry, GS, and GSP pursuant to section 

550(a)(1) of the Bankruptcy Code and SIPA § 78fff-2(c)(3).
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635. The FGG Affiliates, Management Defendants, and Sales Defendants were 

immediate or mediate transferees of some portion of the Two Year Initial Transfers pursuant to 

section 550(a)(2) of the Bankruptcy Code.

636. As a result of the foregoing, pursuant to sections 548(a)(1)(B), 550(a)(2), and 551 

of the Bankruptcy Code and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) 

avoiding and preserving the Two Year Initial Transfers, (b) directing that the Two Year Initial 

Transfers be set aside, and (c) recovering the Two Year Subsequent Transfers, or the value 

thereof, from the FGG Affiliates, Management Defendants, and Sales Defendants for the benefit 

of the estate of BLMIS, and to return to injured customers.

COUNT ELEVEN:  FRAUDULENT TRANSFER (INITIAL TRANSFEREE) – NEW 
YORK DEBTOR AND CREDITOR LAW §§ 276, 276-a, 278 AND/OR 279, AND 11 U.S.C. 
§§ 544, 550(a)(1), AND 551

Against the Feeder Funds
637. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

638. At all times relevant to the Six Year Initial Transfers, there have been one or more 

creditors who have held and still hold matured or unmatured unsecured claims against BLMIS 

that were and are allowable under section 502 of the Bankruptcy Code or that were and are not 

allowable only under section 502(e).

639. The Six Year Initial Transfers were made by BLMIS and transferees with the 

actual intent to hinder, delay, or defraud the creditors of BLMIS.  BLMIS made the Six Year 

Initial Transfers to or for the benefit of Fairfield Sentry, GS, and/or GSP in furtherance of a 

fraudulent investment scheme.
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640. The Six Year Initial Transfers were received by the Feeder Funds with actual 

intent to hinder, delay, or defraud creditors of BLMIS at the time of each of the transfers and/or 

future creditors of BLMIS.

641. As a result of the foregoing, pursuant to sections 276, 276-a, 278, and/or 279 of 

the New York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the Bankruptcy 

Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the 

Trustee is entitled to a judgment:  (a) avoiding and preserving the Six Year Initial Transfers, (b) 

directing that the Six Year Initial Transfers be set aside, (c) recovering the Six Year Initial 

Transfers, or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS, , 

and to return to injured customers, and (d) recovering attorneys’ fees from the Feeder Funds. 

COUNT TWELVE:  FRAUDULENT TRANSFER (INITIAL TRANSFEREE) – NEW 
YORK DEBTOR AND CREDITOR LAW §§ 276, 276-a, 278 AND/OR 279, AND 11 U.S.C. 
§§ 544, 550(a)(1), AND 551

Against FGB, FGL, and GBL
642. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

643. At all times relevant to the Greenwich Six Year Initial Transfers, there have been 

one or more creditors who have held and still hold matured or unmatured unsecured claims 

against BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that 

were and are not allowable only under section 502(e).

644. The Greenwich Six Year Initial Transfers were made by BLMIS and the 

transferees with the actual intent to hinder, delay, or defraud the creditors of BLMIS.  BLMIS 
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made the Greenwich Six Year Initial Transfers to or for the benefit of GS and/or GSP in 

furtherance of a fraudulent investment scheme.

645. The Greenwich Six Year Initial Transfers were received by GS and GSP with the 

actual intent to hinder, delay, or defraud creditors of BLMIS at the time of each of the transfers 

and/or future creditors of BLMIS.

646. FGB, FGL, and GBL each served as general partner to GS and/or GSP during the 

six years preceding the Filing Date.  As general partner of GS and GSP, FGB, FGL, and GBL are 

each liable, pursuant to sections 15-306(a) and 17-403(b) of the Delaware Code, for all 

obligations GS and GSP incurred while FGB, FGL, and GBL were each serving as general 

partner.

647. As a result of the foregoing, pursuant to sections 276, 276-a, 278, and/or 279 of 

the New York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the Bankruptcy 

Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the 

Trustee is entitled to a judgment:  (a) avoiding and preserving the Greenwich Six Year Initial 

Transfers, (b) directing that the Greenwich Six Year Initial Transfers be set aside, (c) recovering 

the Greenwich Six Year Initial Transfers, or the value thereof, from FGB, FGL, and GBL for the 

benefit of the estate of BLMIS, and to return to injured customers, and (d) recovering attorneys’ 

fees from FGB, FGL and GBL. 
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COUNT THIRTEEN:  FRAUDULENT TRANSFER (SUBSEQUENT TRANSFEREE) –
NEW YORK DEBTOR AND CREDITOR LAW §§ 276, 276-a, 278 AND/OR 279, AND 11 
U.S.C. §§ 544, 550(a)(2), AND 551

Against the FGG Affiliates, Management Defendants, and Sales Defendants 
648. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

649. At all times relevant to the Six Year Initial Transfers, there have been one or more 

creditors who have held and still hold matured or unmatured unsecured claims against BLMIS 

that were and are allowable under section 502 of the Bankruptcy Code or that were and are not 

allowable only under section 502(e).

650. The Six Year Initial Transfers were made by BLMIS and the transferees with the 

actual intent to hinder, delay, or defraud the creditors of BLMIS.  BLMIS made the Six Year 

Initial Transfers to or for the benefit of Fairfield Sentry, GS, and/or GSP in furtherance of a 

fraudulent investment scheme.

651. The Trustee has filed a lawsuit against Fairfield Sentry, GS, and GSP to avoid the 

Six Year Initial Transfers pursuant to section 544 of the Bankruptcy Code, and sections 276-9 of 

the New York Debtor and Creditor Law, and to recover the Six Year Initial Transfers from 

Fairfield Sentry, GS, and GSP pursuant to section 550(a)(1) of the Bankruptcy Code and SIPA § 

78fff-2(c)(3).

652. The FGG Affiliates, Management Defendants, and Sales Defendants were 

immediate or mediate transferees of some portion of the Six Year Initial Transfers pursuant to 

section 550(a)(2) of the Bankruptcy Code.

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 184 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 191 of 226



178

653. As a result of the foregoing, pursuant to sections 276, 276-a, 278, and/or 279 of 

the New York Debtor and Creditor Law, sections 544(b), 550(a)(2), and 551 of the Bankruptcy 

Code, and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding and 

preserving the Six Year Initial Transfers, (b) directing that the Six Year Initial Transfers be set 

aside, (c) recovering the Six Year Subsequent Transfers, or the value thereof, from the FGG 

Affiliates, Management Defendants, and Sales Defendants for the benefit of the estate of 

BLMIS, and to return to injured customers, and (d) recovering attorneys’ fees from the FGG 

Affiliates, Management Defendants, and Sales Defendants. 

COUNT FOURTEEN:  FRAUDULENT TRANSFER (INITIAL TRANSFEREE) – NEW 
YORK DEBTOR AND CREDITOR LAW §§ 273 AND 278 AND/OR 279, AND 11 U.S.C. 
§§ 544, 550(a)(1), AND 551

Against the Feeder Funds
654. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of the Amended Complaint as if fully rewritten herein.

655. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 

section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).

656. BLMIS did not receive fair consideration for the Six Year Initial Transfers.

657. BLMIS was insolvent at the time it made each of the Six Year Initial Transfers or, 

in the alterative, BLMIS became insolvent as a result of each of the Six Year Initial Transfers.

658. As a result of the foregoing, pursuant to sections 273, 278, and/or 279 of the New 

York Debtor and Creditor Law, sections 544(b), 550(a)(1), 551 of the Bankruptcy Code, SIPA 
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§ 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Six Year Initial Transfers, (b) directing 

that the Six Year Initial Transfers be set aside, and (c) recovering the Six Year Initial Transfers, 

or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS, and to return 

to injured customers.

COUNT FIFTEEN:  FRAUDULENT TRANSFER (INITIAL TRANSFEREE) – NEW 
YORK DEBTOR AND CREDITOR LAW §§ 273 AND 278 AND/OR 279, AND 11 U.S.C. 
§§ 544, 550(a)(1), AND 551

Against the FGB, FGL, and GBL
659. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of the Amended Complaint as if fully rewritten herein.

660. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 

section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).

661. BLMIS did not receive fair consideration for the Greenwich Six Year Initial 

Transfers.

662. BLMIS was insolvent at the time it made each of the Greenwich Six Year Initial 

Transfers or, in the alterative, BLMIS became insolvent as a result of each of the Greenwich Six 

Year Initial Transfers.

663. FGB, FGL and GBL each served as general partner to GS and/or GSP during the 

six years preceding the Filing Date.  As general partner of GS and GSP, FGB, FGL, and GBL are 

each liable, pursuant to sections 15-306(a) and 17-403(b) of the Delaware Code, for all 
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obligations GS and GSP incurred while FGB, FGL, and GBL were each serving as general 

partner.

664. As a result of the foregoing, pursuant to sections 273, 278, and/or 279 of the New 

York Debtor and Creditor Law, sections 544(b), 550(a)(1), 551 of the Bankruptcy Code, SIPA 

§ 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Greenwich Six Year Initial Transfers, (b) 

directing that the Greenwich Six Year Initial Transfers be set aside, and (c) recovering the 

Greenwich Six Year Initial Transfers, or the value thereof, from FGB, FGL, and GBL for the 

benefit of the estate of BLMIS, and to return to injured customers.

COUNT SIXTEEN:  FRAUDULENT TRANSFER (SUBSEQUENT TRANSFEREE) –
NEW YORK DEBTOR AND CREDITOR LAW §§ 273 AND 278 AND/OR 279, AND 11 
U.S.C. §§ 544, 550(a)(2), AND 551

Against the FGG Affiliates, Management Defendants, and Sales Defendants 
665. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of the Amended Complaint as if fully rewritten herein.

666. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 

section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).

667. BLMIS did not receive fair consideration for the Six Year Initial Transfers.

668. BLMIS was insolvent at the time it made each of the Six Year Initial Transfers or, 

in the alterative, BLMIS became insolvent as a result of each of the Six Year Initial Transfers.
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669. The Trustee has filed a lawsuit against Fairfield Sentry, GS, and GSP to avoid the 

Six Year Initial Transfers pursuant to section 544 of the Bankruptcy Code, and sections 273, 278, 

and/or 279 of the New York Debtor and Creditor Law, and to recover the Six Year Initial 

Transfers from Fairfield Sentry, GS, and GSP pursuant to section 550(a)(1) of the Bankruptcy 

Code.

670. The FGG Affiliates, Management Defendants, and Sales Defendants were 

immediate or mediate transferees of some portion of the Six Year Initial Transfers pursuant to 

section 550(a)(2) of the Bankruptcy Code.

671. As a result of the foregoing, pursuant to sections 273, 278, and/or 279 of the New 

York Debtor and Creditor Law, sections 544(b), 550(a)(2), 551 of the Bankruptcy Code, and 

SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding and preserving the Six 

Year Initial Transfers, (b) directing that the Six Year Initial Transfers be set aside, and (c) 

recovering the Six Year Subsequent Transfers, or the value thereof, from the FGG Affiliates, 

Management Defendants, and Sales Defendants for the benefit of the estate of BLMIS, and to 

return to injured customers.

COUNT SEVENTEEN:  FRAUDULENT TRANSFERS (INITIAL TRANSFEREE) – NEW 
YORK DEBTOR AND CREDITOR LAW §§ 274, 278, AND/OR 279, AND 11 U.S.C. §§ 
544, 550(a)(1), AND 551

Against the Feeder Funds
672. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of the Amended Complaint as if fully rewritten herein.

673. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 
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section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).

674. BLMIS did not receive fair consideration for the Six Year Initial Transfers.

675. At the time BLMIS made each of the Six Year Initial Transfers, BLMIS was 

engaged or was about to engage in a business or transaction for which the property remaining in 

its hands after each of the Six Year Initial Transfers was an unreasonably small capital.

676. As a result of the foregoing, pursuant to §§ 274, 278, and/or 279 of the New York 

Debtor and Creditor Law, sections 544(b), 550(a)(1) and 551 of the Bankruptcy Code, SIPA 

§ 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Six Year Initial Transfers, (b) directing 

that the Six Year Initial Transfers be set aside, and (c) recovering the Six Year Initial Transfers, 

or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS, and to return 

to injured customers.

COUNT EIGHTEEN:  FRAUDULENT TRANSFERS (INITIAL TRANSFEREE) – NEW 
YORK DEBTOR AND CREDITOR LAW §§ 274, 278, AND/OR 279, AND 11 U.S.C. §§ 
544, 550(a)(1), AND 551

Against FGB, FGL, and GBL
677. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of the Amended Complaint as if fully rewritten herein.

678. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 

section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).
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679. BLMIS did not receive fair consideration for the Greenwich Six Year Initial 

Transfers.

680. At the time BLMIS made each of the Greenwich Six Year Initial Transfers, 

BLMIS was engaged or was about to engage in a business or transaction for which the property 

remaining in its hands after each of the Greenwich Six Year Initial Transfers was an 

unreasonably small capital.

681. FGB, FGL, and GBL each served as general partner to GS and/or GSP during the 

six years preceding the Filing Date.  As general partner of GS and GSP, FGB, FGL, and GBL are 

each liable, pursuant to sections 15-306(a) and 17-403(b) of the Delaware Code, for all 

obligations GS and GSP incurred while FGB, FGL, and GBL were each serving as general 

partner.

682. As a result of the foregoing, pursuant to sections 274, 278, and/or 279 of the New 

York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the Bankruptcy Code, 

SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Greenwich Six Year Initial Transfers, (b) 

directing that the Greenwich Six Year Initial Transfers be set aside, and (c) recovering the 

Greenwich Six Year Initial Transfers, or the value thereof, from FGB, FGL, and GBL for the 

benefit of the estate of BLMIS, and to return to injured customers.

COUNT NINETEEN:  FRAUDULENT TRANSFERS (SUBSEQUENT TRANSFEREE) –
NEW YORK DEBTOR AND CREDITOR LAW §§ 274, 278, AND/OR 279, AND 11 U.S.C. 
§§ 544, 550(a)(2), AND 551

Against the FGG Affiliates, Management Defendants, and Sales Defendants 
683. The Trustee incorporates by reference the allegations contained in the previous 
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paragraphs of the Amended Complaint as if fully rewritten herein.

684. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 

section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).

685. BLMIS did not receive fair consideration for the Six Year Initial Transfers.

686. At the time BLMIS made each of the Six Year Initial Transfers, BLMIS was 

engaged or was about to engage in a business or transaction for which the property remaining in 

its hands after each of the Six Year Initial Transfers was an unreasonably small capital.

687. The Trustee has filed a lawsuit against Fairfield Sentry, GS, and GSP to avoid the 

Six Year Initial Transfers pursuant to section 544 of the Bankruptcy Code, and sections 274, 278, 

and/or 279 of the New York Debtor and Creditor Law, and to recover the Six Year Initial 

Transfers from Fairfield Sentry, GS, and GSP pursuant to section 550(a)(1) of the Bankruptcy 

Code and SIPA § 78fff-2(c)(3).

688. The FGG Affiliates, Management Defendants, and Sales Defendants were 

immediate or mediate transferees of some portion of the Six Year Initial Transfers pursuant to 

section 550(a)(2) of the Bankruptcy Code.

689. As a result of the foregoing, pursuant to sections 274, 278, and/or 279 of the New 

York Debtor and Creditor Law, sections 544(b), 550(a)(2), and 551 of the Bankruptcy Code, and 

SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding and preserving the Six 

Year Initial Transfers, (b) directing that the Six Year Initial Transfers be set aside, and (c) 
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recovering the Six Year Subsequent Transfers, or the value thereof, from the FGG Affiliates, 

Management Defendants, and Sales Defendants for the benefit of the estate of BLMIS, and to 

return to injured customers.

COUNT TWENTY:  FRAUDULENT TRANSFERS (INITIAL TRANSFEREE) – NEW 
YORK DEBTOR AND CREDITOR LAW §§ 275, 278, AND/OR 279, AND 11 U.S.C. §§ 
544, 550(a)(1), AND 551

Against the Feeder Funds
690. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of the Amended Complaint as if fully rewritten herein.

691. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 

section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).

692. BLMIS did not receive fair consideration for the Six Year Initial Transfers.

693. At the time BLMIS made each of the Six Year Initial Transfers, BLMIS had 

incurred, was intending to incur, or believed that it would incur debts beyond its ability to pay 

them as the debts matured.

694. As a result of the foregoing, pursuant to sections 275, 278, and/or 279 of the New 

York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the Bankruptcy Code, 

SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Six Year Initial Transfers, (b) directing 

that the Six Year Initial Transfers be set aside, and (c) recovering the Six Year Initial Transfers, 
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or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS, and to return 

to injured customers.

COUNT TWENTY-ONE:  FRAUDULENT TRANSFERS (INITIAL TRANSFEREE) –
NEW YORK DEBTOR AND CREDITOR LAW §§ 275, 278, AND/OR 279, AND 11 U.S.C. 
§§ 544, 550(a)(1), AND 551

Against FGB, FGL, and GBL
695. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of the Amended Complaint as if fully rewritten herein.

696. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 

section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).

697. BLMIS did not receive fair consideration for the Greenwich Six Year Initial 

Transfers.

698. At the time BLMIS made each of the Greenwich Six Year Initial Transfers, 

BLMIS had incurred, was intending to incur, or believed that it would incur debts beyond its 

ability to pay them as the debts matured.

699. FGB, FGL, and GBL each served as general partner to GS and/or GSP during the 

six years preceding the Filing Date.  As general partner of GS and GSP, FGB, FGL and GBL are 

each liable, pursuant to sections 15-306(a) and 17-403(b) of the Delaware Code, for all 

obligations GS and GSP incurred while FGB, FGL, and GBL were each serving as general 

partner.
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700. As a result of the foregoing, pursuant to sections 275, 278, and/or 279 of the New 

York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the Bankruptcy Code, 

SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Greenwich Six Year Initial Transfers, (b) 

directing that the Greenwich Six Year Initial Transfers be set aside, and (c) recovering the 

Greenwich Six Year Initial Transfers, or the value thereof, from FGB, FGL, and GBL for the 

benefit of the estate of BLMIS, and to return to injured customers.

COUNT TWENTY-TWO:  FRAUDULENT TRANSFERS (SUBSEQUENT 
TRANSFEREE) – NEW YORK DEBTOR AND CREDITOR LAW §§ 275, 278, AND/OR 
279, AND 11 U.S.C. §§ 544, 550(a)(2), 551

Against the FGG Affiliates, Management Defendants, and Sales Defendants 

701. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of the Amended Complaint as if fully rewritten herein.

702. At all relevant times there was and is at least one or more creditors who held and 

hold matured or unmatured unsecured claims against BLMIS that were and are allowable under 

section 502 of the Bankruptcy Code or that were and are not allowable only under section 

502(e).

703. BLMIS did not receive fair consideration for the Six Year Initial Transfers.

704. At the time BLMIS made each of the Six Year Initial Transfers, BLMIS had 

incurred, was intending to incur, or believed that it would incur debts beyond its ability to pay 

them as the debts matured.

705. The Trustee has filed a lawsuit against Fairfield Sentry, GS, and GSP to avoid the 

Six Year Initial Transfers pursuant to section 544 of the Bankruptcy Code, and sections 275, 278, 
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and/or 279 of the New York Debtor and Creditor Law, and to recover the Six Year Initial 

Transfers from Fairfield Sentry, GS, and GSP pursuant to section 550(a)(1) of the Bankruptcy 

Code and SIPA § 78fff-2(c)(3).

706. The FGG Affiliates, Management Defendants, and Sales Defendants were 

immediate or mediate transferees of some portion of the Six Year Initial Transfers pursuant to 

section 550(a)(2) of the Bankruptcy Code.

707. As a result of the foregoing, pursuant to sections 275, 278, and/or 279 of the New 

York Debtor and Creditor Law, sections 544(b), 550(a)(2), and 551 of the Bankruptcy Code, and 

SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding and preserving the Six 

Year Initial Transfers, (b) directing that the Six Year Initial Transfers be set aside, and (c) 

recovering the Six Year Subsequent Transfers, or the value thereof, from the FGG Affiliates, 

Management Defendants, and Sales Defendants for the benefit of the estate of BLMIS, and to 

return to injured customers.

COUNT TWENTY-THREE:  UNDISCOVERED FRAUDULENT TRANSFERS (INITIAL 
TRANSFEREE) – NEW YORK CIVIL PROCEDURE LAW AND RULES 203(g), 213(8), 
NEW YORK DEBTOR AND CREDITOR LAW §§ 276, 276-a, 278, AND/OR 279, AND 11 
U.S.C. §§ 544, 550(a)(1), AND 551

Against the Feeder Funds

708. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

709. At all times relevant to the Initial Transfers, the fraudulent scheme perpetrated by 

BLMIS was not reasonably discoverable by at least one unsecured creditor of BLMIS.
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710. At all times relevant to the Initial Transfers, there have been one or more creditors 

who have held and still hold matured or unmatured unsecured claims against BLMIS that were 

and are allowable under section 502 of the Bankruptcy Code or that were and are not allowable 

only under section 502(e).

711. The Initial Transfers were made by BLMIS and the transferees with the actual 

intent to hinder, delay, or defraud the creditors of BLMIS.  BLMIS made the Initial Transfers to 

or for the benefit of Fairfield Sentry, GS, and GSP in furtherance of a fraudulent investment 

scheme.

712. Fairfield Sentry, GS, and GSP received the Initial Transfer with actual intent to 

hinder, delay, or defraud creditors of BLMIS at the time of each of the transfers and/or future 

creditors of BLMIS.

713. As a result of the foregoing, pursuant to NY CPLR 203(g), 213(8), sections 276, 

276-a, 278, and/or 279 of the New York Debtor and Creditor Law, sections 544(b), 550(a)(1), 

and 551 of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of 

the Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Initial 

Transfers, (b) directing that the Initial Transfers be set aside, (c) recovering the Initial Transfers, 

or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS, and to return 

to injured customers, and (d) recovering attorneys’ fees from the Feeder Funds.
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COUNT TWENTY-FOUR:  UNDISCOVERED FRAUDULENT TRANSFERS (INITIAL 
TRANSFEREE) – NEW YORK CIVIL PROCEDURE LAW AND RULES 203(g), 213(8), 
NEW YORK DEBTOR AND CREDITOR LAW §§ 276, 276-a, 278, AND/OR 279, AND 11 
U.S.C. §§ 544, 550(a)(1), AND 551

Against FGB, FGL, GBL, Noel, and Tucker

714. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

715. At all times relevant to the Greenwich Initial Transfers, the fraudulent scheme 

perpetrated by BLMIS was not reasonably discoverable by at least one unsecured creditor of 

BLMIS.

716. At all times relevant to the Greenwich Initial Transfers, there have been one or 

more creditors who have held and still hold matured or unmatured unsecured claims against 

BLMIS that were and are allowable under section 502 of the Bankruptcy Code or that were and 

are not allowable only under section 502(e).

717. The Greenwich Initial Transfers were made by BLMIS and the transferees with 

the actual intent to hinder, delay, or defraud the creditors of BLMIS.  BLMIS made the 

Greenwich Initial Transfers to or for the benefit of GS and GSP in furtherance of a fraudulent 

investment scheme.

718. GS and GSP received the Greenwich Initial Transfers with actual intent to hinder, 

delay, or defraud creditors of BLMIS at the time of each of the transfers and/or future creditors 

of BLMIS.

719. FGB, FGL, GBL, Noel, and Tucker each served as general partner to GS and/or 

GSP during the six years preceding the Filing Date.  As general partner of GS and GSP, FGB, 
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FGL, GBL, Noel, and Tucker are each liable, pursuant to sections 15-306(a) and 17-403(b) of 

the Delaware Code, for all obligations GS and GSP incurred while FGB, FGL, GBL, Noel, and 

Tucker were each serving as general partner.

720. As a result of the foregoing, pursuant to NY CPLR 203(g), 213(8), sections 276, 

276-a, 278, and/or 279 of the New York Debtor and Creditor Law, sections 544(b), 550(a)(1), 

and 551 of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of 

the Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the 

Greenwich Initial Transfers, (b) directing that the Greenwich Initial Transfers be set aside, (c) 

recovering the Greenwich Initial Transfers, or the value thereof, from FGB, FGL, GBL, Noel, 

and Tucker for the benefit of the estate of BLMIS, and to return to injured customers, and (d) 

recovering attorneys’ fees from FGB, FGL, GBL, Noel, and Tucker.

COUNT TWENTY-FIVE:  UNDISCOVERED FRAUDULENT TRANSFERS 
(SUBSEQUENT TRANSFEREE) – NEW YORK CIVIL PROCEDURE LAW AND 
RULES 203(g), 213(8), NEW YORK DEBTOR AND CREDITOR LAW §§ 276, 276-a, 278, 
AND/OR 279, AND 11 U.S.C. §§ 544, 550(a)(2), AND 551

Against the FGG Affiliates, Management Defendants, and Sales Defendants 

721. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

722. At all times relevant to the Initial Transfers, the fraudulent scheme perpetrated by 

BLMIS was not reasonably discoverable by at least one unsecured creditor of BLMIS.

723. At all times relevant to the Initial Transfers, there have been one or more creditors 

who have held and still hold matured or unmatured unsecured claims against BLMIS that were 

and are allowable under section 502 of the Bankruptcy Code or that were and are not allowable 

only under section 502(e).
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724. The Initial Transfers were made by BLMIS and the transferees with the actual 

intent to hinder, delay, or defraud the creditors of BLMIS.  BLMIS made the Initial Transfers to 

or for the benefit of Fairfield Sentry, GS, and GSP in furtherance of a fraudulent investment 

scheme.

725. The Trustee has filed a lawsuit against Fairfield Sentry, GS, and GSP to avoid the 

Initial Transfers pursuant to section 544 of the Bankruptcy Code, sections 275, 278, and/or 279 

of the New York Debtor and Creditor Law, and Rule 203(g) of the New York Civil Procedure 

Law and Rules, and to recover the Initial Transfers from Fairfield Sentry, GS, and GSP pursuant 

to section 550(a)(1) of the Bankruptcy Code.

726. The FGG Affiliates, Management Defendants, and Sales Defendants were 

immediate or mediate transferees of some portion of the Initial Transfers pursuant to section 

550(a)(2) of the Bankruptcy Code.

727. As a result of the foregoing, pursuant to NY CPLR 203(g) and 213(8), sections 

276, 276-a, 278, and/or 279 of the New York Debtor and Creditor Law, sections 544(b), 

550(a)(2), and 551 of the Bankruptcy Code, and SIPA § 78fff-2(c)(3), the Trustee is entitled to a 

judgment:  (a) avoiding and preserving the Initial Transfers, (b) directing that the Initial 

Transfers be set aside, (c) recovering the Subsequent Transfers, or the value thereof, from the 

FGG Affiliates, Management Defendants, and Sales Defendants for the benefit of the estate of 

BLMIS, and to return to injured customers, and (d) recovering attorneys’ fees from the FGG 

Affiliates, Management Defendants, and Sales Defendants.
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COUNT TWENTY-SIX:  OBJECTION TO THE DEFENDANTS’ CUSTOMER CLAIMS

Against Fairfield Sentry, GS, GSP, Sigma, Lambda, FGB, Noel, Tucker, Blum, and Harary

728. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

729. Fairfield Sentry, GS, GSP, Sigma, Lambda, FGB, Noel, Tucker, Blum, and 

Harary have filed customer claims.  

730. These claims (the “Claims”) are not supported by the books and records of 

BLMIS nor the claim materials submitted by the claimants, and, therefore, should be disallowed 

pursuant to sections 502(d) of the Bankruptcy Code.

731. The Claims also should not be allowed as customer claims or as general 

unsecured claims.  Fairfield Sentry, GS, GSP, Sigma, Lambda, FGB, Noel, Tucker, Blum, and 

Harary are the recipients, as direct, immediate, and/or mediate transferees, of transfers of 

customers’ property that are available and recoverable under sections 502(a), 544(b), 547, 548, 

and 550 of the Bankruptcy Code, NY Debtor and Creditor Law 270 et seq., NYCPLR 203(g) and 

213(8), and applicable sections of SIPA, including § 78fff-2(c)(3), and Fairfield Sentry, GS, 

GSP, Sigma, Lambda, FGB, Noel, Tucker, Blum, and Harary have not returned the Initial 

Transfers or the Subsequent Transfers to the Trustee.  As a result, pursuant to section 502(d), the 

Claims must be disallowed unless and until Fairfield Sentry, GS, GSP, Sigma, Lambda, FGB, 

Noel, Tucker, Blum, and Harary return the Initial Transfers and the Subsequent Transfers to the 

Trustee.
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732. As a result of the foregoing, the Trustee is entitled to an order disallowing the 

Claims and/or that Fairfield Sentry, GS, GSP, Sigma, Lambda, FGB, Noel, Tucker, Blum, and 

Harary are not entitled to customer status.

COUNT TWENTY-SEVEN:  UNJUST ENRICHMENT

Against the FGG Affiliates, Management Defendants, and Sales Defendants (“Non-Feeder 
Fund Defendants”)

733. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

734. The Non-Feeder Funds Defendants have all been unjustly enriched.  They have 

wrongfully and unconscionably benefited from the receipt of stolen money from BLMIS and 

from the Feeder Funds’ investors, for which they did not in good faith provide fair value.  These 

Defendants were further unjustly enriched as a result of aiding, abetting, enabling, and 

substantially participating in a fraudulent scheme.

735. The FGG Affiliates earned over a billion dollars in fees.  The Management 

Defendants and Sales Defendants received hundreds of millions of dollars in partnership 

distributions, salaries, bonuses, and other compensation.  None of this money has been returned 

to the Trustee for equitable distribution to BLMIS customers who lost billions of dollars in the 

Ponzi scheme.  

736. As described above, the Non-Feeder Fund Defendants were constantly faced with 

evidence that BLMIS was a fraud.  For example, in 2005 they confirmed Madoff’s auditor lied 

about his capacities and ability to audit the billions of dollars in BLMIS’s customer accounts.  

(See supra ¶¶377-398.)  They also knew the consistency of Madoff’s returns were, statistically, 
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too good to be true.  (See supra ¶¶400-404, 451-461.)  They knew Madoff’s purported trading 

structure was inconsistent with industry practices and produced trading volumes that were 

virtually impossible.  (See supra ¶¶412-440.)  Their own investors and paid consultants, along 

with numerous industry professionals, raised these concerns over and over again.  (See supra

¶¶462-479, 498-527.)

737. Instead of warning their investors and Madoff’s other customers, and reporting 

Madoff to regulators, the Non-Feeder Fund Defendants helped Madoff market BLMIS to their 

own investors, helped shield him from FGG investors who wanted to meet with him, and 

protected him by making misrepresentations to the SEC.  (See supra ¶¶350-361.)  Confronted 

with a plethora of red flags, these Defendants continued to try to raise billions of dollars from 

investors to enrich themselves.  (See supra ¶¶480-489.) 

738. Faced with the prospect of losing hundreds of millions of dollars in fees, the Non-

Feeder Fund Defendants chose to cover up the compelling evidence of Madoff’s fraud.  As a 

result, they have been unjustly enriched by over one billion dollars that rightfully belongs to 

BLMIS customers.

739. Equity and good conscience require full restitution of the monies received by the 

Non-Feeder Fund Defendants, directly and indirectly, from BLMIS and any assets derived from 

that money.

COUNT TWENTY-EIGHT:  CONVERSION

Against Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, Landsberger, 
Toub, Blum, and Smith
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740. The Trustee incorporates by reference the allegations in the previous paragraphs 

of this Amended Complaint as if fully rewritten herein. 

741. The Trustee has the possessory right and interest to all property in the 

Defendants’ possession that went to the Defendants by virtue of the Ponzi scheme.  This property 

reflects money and other interests, which originated from and were co-mingled with other 

BLMIS customer accounts. 

742. The Trustee’s possessory interest in this Customer Property is governed by SIPA.  

The Trustee has the superior right of possession to all fees, distributions, and other monies that 

the Defendants possess and that originated from BLMIS.  The Defendants’ dominion over and 

interference with the Trustee’s interest in the Customer Property is in derogation of the Trustee’s 

right and obligation to return this property on an equitable basis to BLMIS customers.

743. The Defendants are not authorized, and have never been authorized, to exercise 

dominion and control over Customer Property.  These specifically identified funds have been 

wrongfully converted by the Defendants.

744. As a result of the foregoing, the Defendants are liable to the Trustee for having 

wrongfully converted this Customer Property and are obligated to return all such monies.

COUNT TWENTY-NINE:  MONEY HAD AND RECEIVED

745. The Trustee incorporates by reference the allegations of the preceding paragraphs 

of this Amended Complaint as if fully rewritten herein.

746. The Defendants are currently in possession of, or have control over, money that 

originated from BLMIS.  These monies are Customer Property and belong to the customer fund 
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under the Trustee’s control.  The Defendants have no lawful or equitable right to these monies, 

having obtained the monies through fraud, deceit, and/or mistake.

747. In equity and good conscience, the Defendants may not retain possession or 

control of these monies, which rightfully belong to the customer fund under the Trustee’s 

control.  The Defendants are obligated to return all such monies to the Trustee.

COUNT THIRTY:  AIDING AND ABETTING FRAUD

Against Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, Landsberger, 
Toub, Blum, and Smith

748. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

749. By virtue of their individual functions and responsibilities within FGG, their 

communications with investors, and all of the information of which they had knowledge, each of 

Defendants Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, Landsberger, 

Toub, Blum, and Smith knew Madoff was engaged in fraudulent behavior.  Noel, Tucker, 

Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, Landsberger, Toub, Blum, and Smith 

actively and substantially assisted Madoff in perpetrating the fraud by, among other things, 

providing marketing; protection from due diligence inquiries; credibility; sales support; and an 

influx of billions of dollars to keep the Ponzi scheme going.  (See supra ¶¶333-489.)  These 

individual Defendants each knew of material information that demonstrated Madoff was engaged 

in fraudulent activities.  (See id.)  Instead of reporting Madoff’s fraudulent activities to the SEC 

or their investors, Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, 

Landsberger, Toub, Blum, and Smith substantially assisted Madoff in continuing to grow the 

fraud.  Each of these Defendants intentionally and knowingly helped Madoff deceive the SEC 
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for many years, and repeatedly misled investors, prospective investors, and others, all of which 

directly and substantially aided Madoff in maintaining the fraud.  (See supra ¶¶333-373.) 

750. Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, 

Landsberger, Toub, Blum, and Smith each knew that Madoff’s returns were statistically too good 

to be true.  (See supra ¶¶400-404, 451-461.)  These Defendants also knew that Madoff’s 

purported trading structure was inconsistent with industry practices and produced trading 

volumes that were virtually impossible.  (See supra ¶¶412-440.)  

751. In addition, Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, 

McKenzie, Landsberger, Blum, Toub, and Smith conspired to enter into explicit and implicit 

agreements with BLMIS to help perpetuate Madoff’s fraud.  These agreements were corrupt in 

their purpose to raise billions of dollars in the face of fraudulent activity.  Each of these 

Defendants took intentional and overt actions pursuant to these agreements and participated in 

the fraud, causing billions of dollars in damages to BLMIS customers. 

752. Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, 

Landsberger, Toub, Blum, and Smith explicitly agreed to market BLMIS, and the market the 

SSC Strategy as their own investment scheme, resulting in billions of dollars of capital to 

maintain the Ponzi scheme.  They each explicitly agreed to protect Madoff from direct inquiries 

from the Feeder Funds’ investors, and to provide the investors with misleading information 

where necessary.  They also each explicitly agreed to help mislead the SEC in order to protect 

Madoff from having to register as an investment adviser.  (See supra ¶¶350-361.) 

753. Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, 

Landsberger, Toub, Blum, and Smith acted pursuant to these implicit and explicit agreements by 
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traveling the world to market BLMIS and the Feeder Funds and by providing false and 

misleading responses to customer concerns that Madoff might be a fraud.  (See supra ¶¶339-349, 

362-373.)  Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, Landsberger, 

Toub, Blum, and Smith purposely and knowingly discouraged investors from performing due 

diligence and helped Madoff by working to remove all references to BLMIS from the Feeder 

Funds’ marketing materials.  (See id.)

754. Defendant Noel is a founding partner of FGG and was involved in the day-to-day 

management decisions that resulted in FGG falsely marketing the Feeder Funds.  He procured 

billions of dollars from investors to hand to Madoff; deceived the Feeder Funds’ investors by 

providing them with information about BLMIS that was untrue; and made misrepresentations to 

the SEC about how BLMIS and the Feeder Funds operated.  (See supra ¶¶193-202.)

755. Noel substantially assisted Madoff by leading and engineering FGG’s global 

marketing efforts to sell Madoff.  Noel traveled around with his Feeder Funds summary sheets, 

convincing investors to give Madoff billions of dollars.  Noel knew those summary sheets 

contained false and misleading information regarding BLMIS and he knowingly misled investors 

when he parroted the misstatements contained on those sheets.  (See supra ¶¶193-202, 339-349, 

362-373.)

756. Noel also knew of the inconsistent and contradictory information Madoff 

provided during FGG’s “due diligence” visits.  He knew Madoff refused to provide critical 

information including the identity of the options counterparties.  He also knew FGG trained its 

sales force to provide false answers to investor queries.  (See supra ¶¶339-349, 362-373.)
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757. All of Noel’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud.

758. Defendant Tucker is a founding partner of FGG and was involved in the day-to-

day management decisions that resulted in FGG falsely marketing the Feeder Funds.  He 

procured billions of dollars from investors to hand to Madoff; deceived the Feeder Funds 

investors by providing them with information about BLMIS that was untrue; and made 

misrepresentations to the SEC about how BLMIS and the Feeder Funds operated.  (See supra

¶¶203-210.)

759. Tucker frequently fielded investor questions and provided them with misleading 

responses.  Tucker also knew Madoff’s auditor was a sham and never disclosed this information 

to investors or the SEC, which substantially aided Madoff in perpetrating the fraud.  By 

intentionally lying to the Feeder Funds’ investors, Tucker substantially assisted Madoff in 

maintaining the fraud.  (See supra ¶¶350-361.)  

760. Tucker also intentionally and overtly instigated the cover-up of damning 

information showing BLMIS’s auditor lied to FGG’s CFO and was not capable of performing 

proper audits on the billions of dollars under Madoff’s management.  Tucker specifically 

directed others to provide false answers to investors when they questioned Madoff’s market 

timing strategy.  Tucker also readily assisted Madoff by deflecting criticism, claiming PwC 

reviewed BLMIS, and by hiding Madoff’s options trading structure, which was not in accord 

with industry practices.  (See supra ¶¶333-373, 412-440.)

761. All of Tucker’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud.
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762. Defendant Piedrahita is a founding partner and Chairman of the Board of 

Directors of FGG.  He was involved in the day-to-day management decisions that resulted in 

FGG falsely marketing the Feeder Funds; procuring billions of dollars from investors to hand to 

Madoff; deceiving the Feeder Funds’ investors by providing them with information about 

BLMIS that was untrue; and making misrepresentations to the SEC about how BLMIS and the 

Feeder Funds operated.  (See supra ¶¶211-218.)

763. Piedrahita substantially assisted Madoff by directing all of FGG’s operations as 

the Chairman of the Board of Directors and head of the Executive Committee.  Piedrahita had 

knowledge of fraud evidenced by Madoff’s trade confirmations, his auditor’s lies, and the 

statistical improbability of the returns reported to the Feeder Funds.  Despite his knowledge of 

fraud, Piedrahita substantially assisted Madoff by selling Madoff to any and all would-be 

investors.  (See supra ¶¶211-218.)

764. Piedrahita also entered into explicit and implicit agreements with Madoff to 

provide false and misleading information to investors.  The information Piedrahita provided 

helped convince investors to give billions of dollars to the Feeder Funds, which then sent the 

money to Madoff.  Piedrahita also agreed with Madoff to do everything he could to provide 

billions of dollars to Madoff, which allowed Madoff to further the Ponzi scheme for his own and 

the Defendants’ benefit.  Piedrahita acted pursuant to these agreements in routinely providing 

false information about Madoff to potential Feeder Funds investors during his global marketing 

trips.  (See supra ¶¶333-373.)

765. All of Piedrahita’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud. 
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766. Defendant McKeefry served as FGG’s COO and CLO, is a member of the 

Executive Committee of FGG, and was involved in the day-to-day management decisions that 

resulted in FGG falsely marketing the Feeder Funds.  He procured billions of dollars from 

investors to hand to Madoff; deceived the Feeder Funds’ investors by providing them with 

information about BLMIS that was untrue; and made misrepresentations to the SEC about how 

BLMIS and the Feeder Funds operated.  (See supra ¶¶219-224.)

767. As COO, McKeefry was responsible for reviewing and approving FGG’s 

marketing materials.  McKeefry approved FGG’s marketing materials with knowledge they 

contained false and misleading information.  As CLO, he reviewed the regulatory filings for the 

Feeder Funds and the FGG Affiliates, as well as the Feeder Funds’ agreements with Madoff.  

With full knowledge of the terms of the agreements with BLMIS, McKeefry agreed to make 

misrepresentations to the SEC about the nature of the Feeder Funds’ relationship with BLMIS in 

an attempt to stop the SEC from applying additional regulations to BLMIS, and thereby, 

delaying any discovery of the fraud.  (See supra ¶¶219-224, 350-361.)

768. McKeefry entered into explicit and implicit agreements with Madoff to provide 

false and misleading information to investors.  The information McKeefry provided helped 

convince investors to invest billions of dollars in the Feeder Funds, which was then delivered to 

Madoff.  McKeefry also agreed to conspire with Madoff to provide false and misleading 

information to the SEC about the true role BLMIS and Madoff played in managing the Feeder 

Funds’ investments.  McKeefry acted pursuant to these agreements when he approved the 

publication of marketing materials that contained erroneous information; approved fund 

agreements that contained similarly erroneous information; and misled the SEC.  (See supra

¶¶219-224, 350-361.)
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769. All of McKeefry’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud.

770. Defendant Lipton acted as FGG’s CFO and, in that capacity, was involved in 

upper-level management decisions regarding investor redemptions.  Lipton was frequently 

involved in discussions about how to respond to investor concerns about Madoff, and 

intentionally devised ways to provide investors false and misleading responses.  (See supra

¶¶225-230, 339-349, 362-373.)

771. When faced with the knowledge he had been lied to about the real nature of 

Madoff’s auditing firm, as well as the capabilities of that firm, Lipton did not inform FGG’s 

investors or the SEC that BLMIS’s auditor was a sham.  By protecting Madoff’s fraud from the 

SEC and FGG’s own investors, Lipton substantially assisted Madoff in perpetrating the fraud.  

(See supra ¶¶350-361.)

772. Lipton also entered into explicit and implicit agreements with Madoff to conspire 

with him to hide the fact that BLMIS’s auditor, Friehling, was a sham.  He intentionally acted 

pursuant to these agreements when he provided false information regarding the auditor to other 

FGG personnel that Lipton knew would distribute the same false information to the Feeder 

Funds’ investors.  Lipton also purposely did not disclose to investors or regulatory authorities 

that Madoff’s auditor had lied to Lipton about the firm’s size and reputation.  (See supra ¶¶377-

398.)

773. All of Lipton’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud.

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 210 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 217 of 226



204

774. Defendant Vijayvergiya knowingly and intentionally assisted Madoff in 

perpetrating his fraud by routinely providing false and misleading information to investors about 

FGG’s knowledge of Madoff’s operations and FGG’s own due diligence process.  Vijayvergiya 

lied stating Madoff’s auditors had twenty partners.  He also conspired with Madoff to purposely 

deceive the SEC in 2006 by knowingly providing false information to the SEC regarding the 

Feeder Funds’ relationship with BLMIS.  (See supra ¶¶231-236, 333-373, 377-398.)

775. Vijayvergiya intentionally and overtly provided false answers to investors 

regarding Madoff’s market timing strategy.  He also personally trained FGG’s sales personnel to 

provide false statements about the Feeder Funds’ relationship with BLMIS including, among 

other things, telling the sales personnel that FGG had a list of approved options trade 

counterparties for Madoff’s trades, that FGG verified trades at the DTCC, and that PwC 

reviewed BLMIS.  (See supra ¶¶333-373.)

776. All of Vijayvergiya’s intentional and overt actions concerning Madoff and 

BLMIS substantially assisted Madoff in perpetrating a fraud. 

777. Defendant McKenzie knowingly participated in misleading investors.  His 

intentional acts substantially assisted Madoff in perpetrating the fraud and helped prevent others 

from uncovering Madoff’s fraud.  McKenzie knew Madoff’s auditor had provided false 

information to CFO Lipton and then allowed Vijayvergiya to provide false and misleading 

information about Madoff’s auditor.  By his actions, McKenzie shielded Madoff from due 

diligence or investigations by third parties that could have uncovered the fraud.  (See supra

¶¶237-242, 377-398.)

778. McKenzie also entered into explicit and implicit agreements with Madoff to hide 

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 211 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 218 of 226



205

the fact that Madoff’s auditor was a sham.  He acted pursuant to these agreements when he did 

not inform investors or regulatory authorities that he knew that the auditor was a fraud.  (See 

supra ¶¶377-398.)

779. All of McKenzie’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud. 

780. Defendant Landsberger is a member of the Executive Committee of FGG and was 

involved in the day-to-day management decisions that resulted in FGG falsely marketing the 

Feeder Funds.  He procured billions of dollars from investors to hand to Madoff; deceived the 

Feeder Funds’ investors by providing them with information about BLMIS that was untrue; and 

made misrepresentations to the SEC about how BLMIS and the Feeder Funds operated.  (See 

supra ¶¶243-247.)

781. Landsberger addressed investor concerns about possible fraud at BLMIS by 

working with his colleagues to provide answers that were not only careful not disclose the fraud, 

but were designed to bury the fraud from inquiry or discovery.  Landsberger substantially 

assisted Madoff by allowing him to avoid additional due diligence investigations that could have 

led to the discovery of the fraud well before December 2008.  (See supra ¶¶339-349, 362-373.)

782. Landsberger also entered into explicit and implicit agreements with Madoff to 

provide false and misleading information to investors.  These agreements served two primary 

purposes.  They allowed Landsberger to help raise billions of dollars for Madoff to replenish the 

Ponzi scheme and they prevented investors from conducting additional, independent due 

diligence that might have uncovered the fraud.  Landsberger intentionally and overtly acted 
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pursuant to these agreements when he allowed other FGG personnel to provide information to 

investors which Landsberger knew to be false.  (See supra ¶¶339-349, 362-373.)

783. All of Landsberger’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud.

784. Defendant Toub is a member of the Executive Committee of FGG and was 

involved in the day-to-day management decisions that resulted in FGG marketing the Feeder 

Funds.  He procured billions of dollars from investors to hand to Madoff; deceived the Feeder 

Funds’ investors by providing them with information about BLMIS that was untrue; and made 

misrepresentations to the SEC about how BLMIS and the Feeder Funds operated.  (See supra

¶¶248-253.)

785. Toub also substantially assisted Madoff in perpetrating a fraud by falsely 

addressing investor concerns that BLMIS was involved in fraudulent activities and by working 

with his colleagues to prevent the fraud from being discovered.  Toub substantially assisted 

Madoff by purposely shielding him from additional due diligence investigations that could have 

led to the discovery of the fraud well before December, 2008.  (See supra ¶¶339-349, 362-373.)

786. Toub entered into explicit and implicit agreements with Madoff to provide false 

and misleading information to investors.  These agreements served two purposes.  They allowed 

Toub to help procure billions of dollars for Madoff to use in the Ponzi scheme and they 

prevented investors from conducting additional, independent due diligence that might have 

uncovered the fraud.  Toub also acted pursuant to these agreements when he allowed other FGG 

personnel to provide information to investors which Toub knew to be false.  (See supra ¶¶339-

349, 362-373.)
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787. All of Toub’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud.

788. Defendant Blum was involved in marketing the funds and responding to investor 

concerns about Madoff.  Blum reviewed FGG’s marketing materials and approved the 

publication of those materials even though he knew they contained false or misleading 

statements.  Blum also substantially assisted Madoff in perpetrating a fraud by working with his 

colleagues at FGG to limit transparency to Madoff and to avoid delivering to investors accurate 

information about Madoff.  (See supra ¶¶260-265, 339-349, 362-373.)

789. Blum entered into explicit and implicit agreements with Madoff to limit 

transparency into BLMIS and to limit investors’ access to Madoff.  He intentionally and overtly 

acted pursuant to these agreements.  All of Blum’s activities concerning Madoff substantially 

assisted in Madoff perpetrating the fraud.  (See supra ¶¶339-349, 362-373.)

790. All of Blum’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud. 

791. Defendant Smith actively responded to investors concerns about Madoff.  Like his 

fellow partners, Smith substantially assisted Madoff in perpetrating a fraud by devising schemes 

to appease investors’ concerns about Madoff being a fraud.  Smith intentionally and overtly 

assisted Madoff in escaping due diligence and investigation that could have uncovered the 

fraudulent activities.  (See supra ¶¶266-271, 339-349, 362-373.)

792. Smith also entered into explicit and implicit agreements with Madoff to provide 

false and misleading information to investors.  These agreements served two primary purposes.  
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They allowed Smith to help deliver billions of dollars to Madoff to use in the Ponzi scheme and 

they prevented investors from conducting additional, independent due diligence that might have 

uncovered the fraud.  Smith purposely acted pursuant to these agreements when he misled 

investors regarding Madoff’s lack of transparency by providing false information.  (See supra

¶¶339-349, 362-373.)

793. All of Smith’s intentional and overt actions concerning Madoff and BLMIS 

substantially assisted Madoff in perpetrating a fraud.

COUNT THIRTY-ONE:  AIDING AND ABETTING BREACH OF FIDUCIARY DUTY

Against Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, Landsberger, 
Toub, Blum, and Smith

794. The Trustee incorporates by reference the allegations contained in the previous 

paragraphs of this Amended Complaint as if fully rewritten herein.

795. BLMIS owed a fiduciary duty to its customers.  BLMIS breached that fiduciary 

duty by perpetrating a massive Ponzi scheme.  Noel, Tucker, Piedrahita, McKeefry, Lipton, 

Vijayvergiya, McKenzie, Landsberger, Toub, Blum, and Smith knowingly participated in that 

breach, which resulted in billions of dollars of damage to BLMIS customers.

796. BLMIS owed a fiduciary duty to act in the best interests of investors.  In this role, 

BLMIS held a superior position over investors in the Feeder Funds, which required investors to 

repose trust and confidence with BLMIS.  (See supra ¶6.)

797. Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, McKenzie, 

Landsberger, Toub, Blum, and Smith knew of Madoff’s fraudulent activity that was breaching 

BLMIS’s fiduciary duties.  They substantially assisted Madoff in breaching his duties by, among 
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other things:  traveling the world to market BLMIS and the Feeder Funds; avoiding customer 

inquiries and providing false answers that all knew would discourage investors from asking 

additional questions; removing references to BLMIS from their marketing materials; and 

providing the SEC with answers Madoff gave them, knowing that those answers were not true, 

but would serve to protect Madoff from further regulatory scrutiny.  (See supra ¶¶333-489.)

798. The intentional and overt actions by Noel, Tucker, Piedrahita, McKeefry, Lipton, 

Vijayvergiya, McKenzie, Landsberger, Toub, Blum, and Smith to substantially assist Madoff in 

breaching his fiduciary duties to customers exacerbated BLMIS’s monumental insolvency.  The 

intentional and overt actions of Noel, Tucker, Piedrahita, McKeefry, Lipton, Vijayvergiya, 

McKenzie, Landsberger, Toub, Blum, and Smith to substantially assist Madoff in breaching his 

fiduciary duties to customers was a proximate cause of loss of billions of dollars of Customer 

Property.

WHEREFORE, the Trustee respectfully requests that this Court enter judgment in favor 

of the Trustee and against the Defendants as follows:

i. On the First Claim for Relief, pursuant to section 542 of the Bankruptcy Code and 

SIPA § 78fff-2(c)(3), the Trustee is also entitled to an accounting of any and all Initial Transfers 

and Subsequent Transfers made, directly or indirectly, to the Defendants;

ii. On the Second Claim for Relief, pursuant to sections 547(b), 550(a)(1), and 551 

of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the 

Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Preference 

Period Initial Transfers, (b) directing that the Preference Period Initial Transfers be set aside, and 

(c) recovering the Preference Period Initial Transfers, or the value thereof, from the Feeder 

Funds for the benefit of the estate of BLMIS;
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iii. On the Third Claim for Relief, pursuant to sections 547(b), 550(a)(1), and 551 of 

the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the 

Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Greenwich 

Preference Period Initial Transfers, (b) directing that the Greenwich Preference Period Initial 

Transfers be set aside, and (c) recovering the Greenwich Preference Period Initial Transfers, or 

the value thereof, from FGB for the benefit of the estate of BLMIS;

iv. On the Fourth Claim for Relief, pursuant to sections 547(b), 550(a)(2), and 551 of 

the Bankruptcy Code and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) 

avoiding and preserving the Preference Period Initial Transfers, (b) directing that the Preference 

Period Initial Transfers be set aside and (c) recovering the Preference Period Subsequent 

Transfers, or the value thereof, from the FGG Affiliates and FGG Individuals for the benefit of 

the estate of BLMIS;

v. On the Fifth Claim for Relief, pursuant to sections 548(a)(1)(A), 550(a)(1), and 

551 of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the 

Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Two Year 

Initial Transfers, (b) directing that the Two Year Initial Transfers be set aside, and (c) recovering 

the Two Year Initial Transfers, or the value thereof, from the Feeder Funds for the benefit of the 

estate of BLMIS;

vi. On the Sixth Claim for Relief, pursuant to sections 548(a)(1)(A), 550(a)(1), and 

551 of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the 

Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Greenwich 

Two Year Initial Transfers, (b) directing that the Greenwich Two Year Initial Transfers be set 

12-02047-brl    Doc 4-1    Filed 11/29/12    Entered 11/29/12 20:48:34     Amended
 Complaint    Pg 217 of 224

Case 1:12-cv-09408-VM   Document 40-4    Filed 02/19/13   Page 224 of 226



211

aside, and (c) recovering the Greenwich Two Year Initial Transfers, or the value thereof, from 

FGB for the benefit of the estate of BLMIS;

vii. On the Seventh Claim for Relief, pursuant to sections 548(a)(1)(A), 550(a)(2), 

and 551 of the Bankruptcy Code and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  

(a) avoiding and preserving the Two Year Initial Transfers, (b) directing that the Two Year 

Initial Transfers be set aside, and (c) recovering the Two Year Subsequent Transfers, or the value 

thereof, from the FGG Affiliates and FGG Individuals for the benefit of the estate of BLMIS;

viii. On the Eighth Claim for Relief, pursuant to sections 548(a)(1)(B), 550(a)(1), and 

551 of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the 

Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Two Year 

Initial Transfers, (b) directing that the Two Year Initial Transfers be set aside, and (c) recovering 

the Two Year Initial Transfers, or the value thereof, from the Feeder Funds for the benefit of the 

estate of BLMIS;

ix. On the Ninth Claim for Relief, pursuant to sections 548(a)(1)(B), 550(a)(1), and 

551 of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the 

Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Greenwich 

Two Year Initial Transfers, (b) directing that the Greenwich Two Year Initial Transfers be set 

aside, and (c) recovering the Greenwich Two Year Initial Transfers, or the value thereof, from 

FGB for the benefit of the estate of BLMIS;

x. On the Tenth Claim for Relief, pursuant to sections 548(a)(1)(B), 550(a)(2), and 

551 of the Bankruptcy Code and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) 

avoiding and preserving the Two Year Initial Transfers, (b) directing that the Two Year Initial 
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Transfers be set aside, and (c) recovering the Two Year Subsequent Transfers, or the value 

thereof, from the FGG Affiliates and FGG Individuals for the benefit of the estate of BLMIS;

xi. On the Eleventh Claim for Relief, pursuant to sections 276, 276-a, 278, and/or 

279 of the New York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the 

Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware 

Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Six Year Initial 

Transfers, (b) directing that the Six Year Initial Transfers be set aside, (c) recovering the Six 

Year Initial Transfers, or the value thereof, from the Feeder Funds for the benefit of the estate of 

BLMIS, and (d) recovering attorneys’ fees from the Feeder Funds;

xii. On the Twelfth Claim for Relief, pursuant to sections 276, 276-a, 278, and/or 279 

of the New York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the 

Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware 

Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Greenwich Six Year 

Initial Transfers, (b) directing that the Greenwich Six Year Initial Transfers be set aside, (c) 

recovering the Greenwich Six Year Initial Transfers, or the value thereof, from FGB, FGL, and 

GBL for the benefit of the estate of BLMIS, and (d) recovering attorneys’ fees from FGB, FGL, 

and GBL;

xiii. On the Thirteenth Claim for Relief, pursuant to sections 276, 276-a, 278, and/or 

279 of the New York Debtor and Creditor Law, sections 544(b), 550(a)(2), and 551 of the 

Bankruptcy Code, and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding 

and preserving the Six Year Initial Transfers, (b) directing that the Six Year Initial Transfers be 

set aside, (c) recovering the Six Year Subsequent Transfers, or the value thereof, from the FGG 
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Affiliates and FGG Individuals for the benefit of the estate of BLMIS, and (d) recovering 

attorneys’ fees from the FGG Affiliates and FGG Individuals;

xiv. On the Fourteenth Claim for Relief, pursuant to sections 273, 278, and 279 of the 

New York Debtor and Creditor Law, sections 544(b), 550(a)(1), 551 of the Bankruptcy Code, 

SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Six Year Initial Transfers, (b) directing 

that the Six Year Initial Transfers be set aside, and (c) recovering the Six Year Initial Transfers, 

or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS;

xv. On the Fifteenth Claim for Relief, pursuant to sections 273, 278, and 279 of the 

New York Debtor and Creditor Law, sections 544(b), 550(a)(1), 551 of the Bankruptcy Code, 

SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Greenwich Six Year Initial Transfers, (b) 

directing that the Greenwich Six Year Initial Transfers be set aside, and (c) recovering the 

Greenwich Six Year Initial Transfers, or the value thereof, from FGB, FGL, and GBL for the 

benefit of the estate of BLMIS;

xvi. On the Sixteenth Claim for Relief, pursuant to sections 273, 278, and 279 of the 

New York Debtor and Creditor Law, sections 544(b), 550(a)(2), 551 of the Bankruptcy Code, 

and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding and preserving the 

Six Year Initial Transfers, (b) directing that the Six Year Initial Transfers be set aside, and (c) 

recovering the Six Year Subsequent Transfers, or the value thereof, from the FGG Affiliates and 

FGG Individuals for the benefit of the estate of BLMIS;

xvii. On the Seventeenth Claim for Relief, pursuant to sections 274, 278, and/or 279 of 

the New York Debtor and Creditor Law, sections 544(b) and 550(a)(1) of the Bankruptcy Code, 
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SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is 

entitled to a judgment:  (a) avoiding and preserving the Six Year Initial Transfers, (b) directing 

that the Six Year Initial Transfers be set aside, and (c) recovering the Six Year Initial Transfers, 

or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS;

xviii. On the Eighteenth Claim for Relief, pursuant to sections 274, 278, and/or 279 of 

the New York Debtor and Creditor Law, sections 544(b) and 550(a)(1) of the Bankruptcy Code, 

SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the Trustee is

entitled to a judgment:  (a) avoiding and preserving the Greenwich Six Year Initial Transfers, (b) 

directing that the Greenwich Six Year Initial Transfers be set aside, and (c) recovering the 

Greenwich Six Year Initial Transfers, or the value thereof, from FGB, FGL, and GBL for the 

benefit of the estate of BLMIS;

xix. On the Nineteenth Claim for Relief, pursuant to sections 274, 278, and/or 279 of 

the New York Debtor and Creditor Law, sections 544(b) and 550(a)(2) of the Bankruptcy Code, 

and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding and preserving the 

Six Year Initial Transfers, (b) directing that the Six Year Initial Transfers be set aside, and (c) 

recovering the Six Year Subsequent Transfers, or the value thereof, from the FGG Affiliates and 

FGG Individuals for the benefit of the estate of BLMIS;

xx. On the Twentieth Claim for Relief, pursuant to sections 275, 278, and/or 279 of 

the New York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the Bankruptcy 

Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware Code, the 

Trustee is entitled to a judgment:  (a) avoiding and preserving the Six Year Initial Transfers, (b) 

directing that the Six Year Initial Transfers be set aside, and (c) recovering the Six Year Initial 

Transfers, or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS;
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xxi. On the Twenty-First Claim for Relief, pursuant to sections 275, 278, and/or 279 

of the New York Debtor and Creditor Law, sections 544(b), 550(a)(1), and 551 of the 

Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-403(b) of the Delaware 

Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving the Greenwich Six Year 

Initial Transfers, (b) directing that the Greenwich Six Year Initial Transfers be set aside, and (c) 

recovering the Greenwich Six Year Initial Transfers, or the value thereof, from FGB, FGL and 

GBL for the benefit of the estate of BLMIS;

xxii. On the Twenty-Second Claim for Relief, pursuant to sections 275, 278, and/or 

279 of the New York Debtor and Creditor Law, sections 544(b), 550(a)(2), and 551 of the 

Bankruptcy Code, and SIPA § 78fff-2(c)(3), the Trustee is entitled to a judgment:  (a) avoiding 

and preserving the Six Year Initial Transfers, (b) directing that the Six Year Initial Transfers be 

set aside, and (c) recovering the Six Year Subsequent Transfers, or the value thereof, from the 

FGG Affiliates and FGG Individuals for the benefit of the estate of BLMIS;

xxiii. On the Twenty-Third Claim for Relief, pursuant to NY CPLR 203(g), sections 

276, 276-a, 278, and/or 279 of the New York Debtor and Creditor Law, sections 544(b), 

550(a)(1), and 551 of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-

403(b) of the Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving 

the Initial Transfers, (b) directing that the Initial Transfers be set aside, (c) recovering the Initial 

Transfers, or the value thereof, from the Feeder Funds for the benefit of the estate of BLMIS, and 

(d) recovering attorneys’ fees from the Feeder Funds;

xxiv. On the Twenty-Fourth Claim for Relief, pursuant to NY CPLR 203(g), sections 

276, 276-a, 278, and/or 279 of the New York Debtor and Creditor Law, sections 544(b), 

550(a)(1), and 551 of the Bankruptcy Code, SIPA § 78fff-2(c)(3), and sections 15-306(a) and 17-
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403(b) of the Delaware Code, the Trustee is entitled to a judgment:  (a) avoiding and preserving 

the Greenwich Initial Transfers, (b) directing that the Greenwich Initial Transfers be set aside, (c) 

recovering the Greenwich Initial Transfers, or the value thereof, from FGB, FGL, GBL, Noel, 

and Tucker for the benefit of the estate of BLMIS, and (d) recovering attorneys’ fees from FGB, 

FGL, GBL, Noel, and Tucker;

xxv. On the Twenty-Fifth Claim for Relief, pursuant to NY CPLR 203(g), sections 

276, 276-a, 278, and/or 279 of the New York Debtor and Creditor Law, sections 544(b), 

550(a)(2), and 551 of the Bankruptcy Code, and SIPA § 78fff-2(c)(3), the Trustee is entitled to a 

judgment:  (a) avoiding and preserving the Initial Transfers, (b) directing that the Initial 

Transfers be set aside, (c) recovering the Subsequent Transfers, or the value thereof, from the 

FGG Affiliates and FGG Individuals for the benefit of the estate of BLMIS, and (d) recovering 

attorneys’ fees from the FGG Affiliates and FGG Individuals;

xxvi. On the Twenty-Sixth Claim for Relief, a judgment that the SIPA claims filed by 

Fairfield Sentry, GS, GSP, Sigma, Lambda, FGB, Noel, and Tucker be disallowed;

xxvii. On all Claims for Relief, a judgment pursuant to common law and NY CPLR 

5001 and 5004, awarding the Trustee prejudgment interest from the date on which the 

Subsequent Transfers were received by the Defendants;

xxviii. On all Claims for Relief, establishment of a constructive trust over the proceeds of 

the Initial Transfers, Subsequent Transfers and unjust enrichment to the Defendants in favor of 

the Trustee for the benefit of BLMIS’s estate;

xxix. On all Claims for Relief, assignment of the Defendants’ right to seek refunds from 

the government for federal, state, and local taxes paid on Fictitious Profits during the course of 

the scheme;
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xxx. On the Twenty-Seventh, Twenty-Eighth, Twenty-Ninth, Thirtieth, and Thirty-

First Claims for Relief, compensatory, exemplary, and punitive damages in excess of $3.6 

billion, with the specific amount to be determined at trial;

xxxi. Awarding the Trustee all applicable interest, costs, and disbursements of this 

action; and

xxxii. Granting Plaintiff such other, further, and different relief as the Court deems just, 

proper, and equitable.

Date: New York, New York
July 20, 2010

Of Counsel:

Thomas L. Long
Jessie M. Gabriel
Baker & Hostetler LLP
65 East State Street, Suite 2100
Columbus, Ohio  43215
Telephone: (614) 228-1541
Facsimile: (614) 462-2616
Thomas L. Long
E-mail: tlong@bakerlaw.com
Jessie M. Gabriel 
E-mail: jgabriel@bakerlaw.com

  s/Marc E. Hirschfield
Baker & Hostetler LLP
45 Rockefeller Plaza
New York, New York 10111
Telephone: (212) 589-4200
Facsimile: (212) 589-4201
David J. Sheehan 
E-mail: dsheehan@bakerlaw.com
Marc E. Hirschfield
E-mail: mhirschfield@bakerlaw.com
Mark A. Kornfeld 
E-mail: mkornfeld@bakerlaw.com  

Attorneys for Irving H. Picard, Esq., Trustee
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TO THE HONORABLE BURTON R. LIFLAND, 
UNITED STATES BANKRUPTCY JUDGE:

Irving H. Picard, Esq. (the “Trustee”), trustee for the substantively consolidated 

liquidation proceeding of Bernard L. Madoff Investment Securities LLC (“BLMIS”) and Bernard 

L. Madoff (“Madoff” and together with BLMIS, each a “Debtor” and collectively, the 

“Debtors”), respectfully submits his Amended Third Interim Report (this “Report”) pursuant to 

section 78fff-1(c) of the Securities Investor Protection Act1 and in accordance with the terms of 

the Order on Application for an Entry of an Order Approving Form and Manner of Publication 

and Mailing of Notices, Specifying Procedures For Filing, Determination, and Adjudication of 

Claims; and Providing Other Relief entered on December 23, 2008 (the “Housekeeping Order” 

or “Claims Procedures Order”) [Dkt. No. 12].  Pursuant to the Housekeeping Order, the Trustee 

shall file additional interim reports at least every six (6) months hereafter. This Report covers the 

period ending March 31, 2010, or as otherwise indicated (the “Report Period”).

I. INTRODUCTION

1. The Trustee and his counsel (including, but not limited to, B&H, various 

international special counsel retained by the Trustee as described in ¶ 110 below (“International 

Counsel”), Windels Marx Lane & Mittendorf, LLP (“Windels Marx”), special counsel to the 

Trustee, and together with International Counsel and B&H, collectively referred to herein as 

“Counsel”), have made significant headway into the investigation of Madoff’s fraud.  To date, 

the Trustee has filed fourteen (14) avoidance actions seeking to recover more than $14.8 billion 

in funds from various feeder funds, Madoff friends and family members and related parties. The 

Trustee anticipates filing extensive additional litigation based on investigation conducted by the 

Trustee’s counsel and consultants.  Because of efforts made by the Trustee and his counsel, as of 
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March 31, 2010, approximately $1.5 billion has been recovered for the benefit of customers.  

The Trustee hopes to make an initial pro rata distribution of the fund of customer property (the 

“Customer Fund”), which consists of funds already recovered and to be recovered by the 

Trustee, sometime before the end of 2010 to customers whose claims were allowed for amounts 

that exceed the $500,000 maximum that has been paid from advances made by the Securities 

Investor Protection Corporation (“SIPC”).  The Trustee anticipates making subsequent pro rata

distributions from the Customer Fund, the timing and amount of which will depend on future 

recoveries and the final and nonappealable determination of net equity.  This proposed initial 

distribution is discussed in further detail in section IX infra. 

2. During the Report Period, the Trustee and B&H also made substantial progress in 

processing and determining the claims of customers of BLMIS.  As further described in section 

VII.A infra, as of March 31, 2010, the Trustee had determined 12,249 claims, allowed 2,011 

customers claims in the total amount of $5.3 billion, and had committed to pay approximately 

$668 million in SIPC advances, leaving approximately $4.6 billion in over-the-limits claims.  

3. Given the task of liquidating BLMIS, and in doing so, cooperating with 

those federal and state authorities investigating the criminal, civil and regulatory matters, the 

Trustee and his counsel have also dealt with issues spanning a broad spectrum of legal and 

administrative specialties and disciplines.  The Trustee’s ability to call on the resources of B&H 

in such areas as corporate, real estate, bankruptcy, securities, employment, tax, banking, 

litigation (and others) has been of material assistance in pursuing the Trustee’s statutorily-

mandated investigations, achieving results, establishing protocols, and directing the efforts of the 

Trustee’s financial professionals.  

                                                                                                                                                            
1 The Securities Investor Protection Act (“SIPA”) is found at 15 U.S.C. 78aaa et seq.  For convenience, subsequent references to 
SIPA will omit “15 U.S.C.”
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4. During the Report Period, the Trustee and his counsel and staff have met 

extraordinary challenges, in a manner beneficial to the customers, creditors, and other investors 

of BLMIS.  This Report is meant to provide an overview of all the efforts engaged in by the 

Trustee and his team of professionals and to summarize all of the results achieved, as well as 

challenges faced by the Trustee during the Report Period.

II. BACKGROUND

5. BLMIS was founded by Madoff in 1960 and was a sole proprietorship until it 

became a limited liability company, of which Madoff was the sole member.  BLMIS engaged in 

three primary types of business: market making, proprietary trading and investment advisory 

services.  BLMIS was registered with the SEC as a broker-dealer and beginning in 2006 as an 

investment advisor.  Pursuant to such registration as a broker-dealer, BLMIS was a member of 

SIPC.  BLMIS was also a member of the Financial Industry Regulatory Authority (“FINRA”), 

formerly known as the National Association of Securities Dealers, Inc. (“NASD”).

A. PROCEDURAL HISTORY

6. On December 11, 2008, Madoff was arrested by the FBI in his Manhattan home 

and was criminally charged with a multi-billion dollar securities fraud scheme in violation of 15 

U.S.C. §§ 78j(b), 78ff, and 17 C.F.R. 240.10b-5 in the United States District Court for the 

Southern District of New York (“District Court”), captioned USA v. Madoff (No. 08-2735).  

That case number was terminated on March 10, 2009, and a new case number, USA v. Madoff

(No. 09 CR 213) was opened and assigned to District Court Judge Denny Chin (the “Criminal 

Case”).  

7. Also on December 11, 2008 (the “Filing Date” for the SIPA liquidation 

proceeding),  the SEC filed a complaint in the District Court against defendants Madoff and 

BLMIS, captioned Securities and Exchange Commission v. Madoff, et al. (No. 08 CV 10791) 
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(the “Civil Case”).  The complaint alleged that the defendants engaged in fraud through the 

investment advisor (or “IA”) activities of BLMIS.  

8. Based on allegations brought by the SEC against Madoff and BLMIS in the Civil 

Case, on December 12, 2008, the Honorable Louis L. Stanton of the District Court entered an 

order which appointed Lee S. Richards, Esq. as receiver for BLMIS (the “Receiver”).  

9. On December 15, 2008, pursuant to section 78eee(a)(4)(A) of SIPA, the SEC 

consented to a combination of the Civil Case with an application filed by SIPC.  Thereafter, 

pursuant to section 78eee(a)(3) of SIPA, SIPC filed an application in the District Court alleging, 

inter alia, that the Debtor was not able to meet its obligations to securities customers as they 

came due and, accordingly, its customers needed the protection afforded by SIPA.

10. On that date, the District Court entered the Protective Decree (Civil Case Dkt. No. 

4), to which BLMIS consented, which, in pertinent part:

(a) appointed the Trustee for the liquidation of the business of the Debtor 
pursuant to section 78eee(b)(3) of SIPA, therefore, effectively replacing 
the Receiver as to BLMIS;

(b) appointed Baker & Hostetler LLP (“B&H”) as counsel to the Trustee 
pursuant to section 78eee(b)(3) of SIPA; and 

(c) removed the case to the United States Bankruptcy Court for the Southern 
District of New York (“Bankruptcy Court” or “Court”) pursuant to section 
78eee(b)(4) of SIPA.2

11. On December 18, 2008, the District Court entered the Order on Consent Imposing 

Preliminary Injunction, Freezing Assets and Granting Other Relief Against Defendants (the 

“Preliminary Injunction Order”).  Among other things, the Preliminary Injunction Order clarified 

that the Receiver’s authority was limited to assets of Madoff’s U.K. entity, Madoff Securities 

International Ltd. (“MSIL”).  
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12. On February 26, 2009, the Receiver submitted a report and application to 

Terminate the Receivership to the District Court.  After receipt of submissions by the Trustee, 

the SEC, and the Department of Justice, and after a hearing on March 23, 2009, the District 

Court issued an order discharging the Receiver and terminating the receivership.

B. MADOFF CHAPTER 7 LIQUIDATION

13. On April 10, 2009, at the request of certain creditors of Madoff, the District Court 

entered an order in the Civil Case modifying Article V of the Preliminary Injunction Order to 

allow them (as defined below, the “Petitioning Creditors”) to file an involuntary bankruptcy 

petition against Madoff [Civil Case Dkt. No. 46].  The District Court in its Order noted that:

A Bankruptcy Trustee has direct rights to Mr. Madoff’s individual 
property, with the ability to maximize the size of the estate 
available to Mr. Madoff’s creditors through his statutory authority 
to locate assets, avoid fraudulent transfers, and preserve or increase 
the value of assets through investment or sale, as well as provide 
notice to creditors, process claims, and make distributions in a 
transparent manner under the procedures and preferences 
established by Congress, all under the supervision of the 
Bankruptcy Court.

14. On April 13, 2009, Blumenthal & Associates Florida General Partnership, Martin 

Rappaport Charitable Remainder Unitrust, Martin Rappaport, Marc Cherno and Steven 

Morganstern (collectively, the “Petitioning Creditors”), filed an involuntary chapter 7 bankruptcy 

petition against Madoff individually in the Bankruptcy Court (Case No. 09-11893 (BRL)) (the 

“Chapter 7 Case”).  

15. On April 21, 2009, pursuant to an Order of the Bankruptcy Court signed on April 

20, 2009 directing the appointment of an interim chapter 7 trustee in the Chapter 7 Case, the 

                                                                                                                                                            
2 Pursuant to section 78fff(b) of SIPA, “[t]o the extent consistent with [SIPA], [this] liquidation proceeding [is] be[ing] conducted 
in accordance with, and as though it [is] being conducted under chapter 1, 3, 5 and subchapters I and II of chapter 7 of [the 
Bankruptcy Code].”
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United States Trustee’s Office for the Southern District of New York appointed Alan Nisselson, 

Esq. as interim trustee for the Chapter 7 Case (the “Chapter 7 Trustee”).

16. On May 5, 2009, the Trustee and SIPC filed a joint motion for entry of an order 

pursuant to section 105(a) of 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”) substantively 

consolidating the Madoff chapter 7 estate into the BLMIS SIPA Liquidation (the “Substantive 

Consolidation Motion”).  

17. On June 9, 2009, this Court approved and entered a Consent Order [Dkt. No. 252] 

which, among other things, approved the Substantive Consolidation Motion nunc pro tunc to 

December 11, 2008.  

18. Windels Marx, which had previously been counsel to the Chapter 7 Trustee, was 

subsequently retained on behalf of the consolidated estate as special counsel to the Trustee and 

the Chapter 7 Trustee by order dated July 16, 2009, nunc pro tunc as of June 9, 2009 [Dkt. No. 

327]. 

C. MSIL AND JOINT PROVISIONAL LIQUIDATORS

19. On June 9, 2009, the Bankruptcy Court approved two protocols between the 

Trustee and the Joint Provisional Liquidators (“JPLs”) of MSIL.  The protocols provide for 

cooperation between the Trustee and the JPLs.  Specifically, the Trustee and the JPLs entered 

into the Cross-Border Insolvency Protocol for the Bernard Madoff Group of Companies (the 

“Cross Border Protocol”) and an Information Sharing Protocol (the “Information Protocol”).

20. The Cross Border Protocol provides that the Trustee and the JPLs will keep each 

other updated with respect to their activities, including any court proceedings and will work 

together regarding any assets that the representatives locate.  The Information Protocol covers 

sharing of information regarding the affairs of BLMIS and MSIL, including by their respective 

agents. 
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21. On June 9, 2009, the MSIL proceeding also was recognized by the Bankruptcy 

Court as a foreign main proceeding pursuant to Chapter 15 of the Bankruptcy Code.  

22. A winding up order was made by the English High Court in relation to MSIL on 

December 15, 2009.  The JPLs were subsequently appointed as the Joint Liquidators (“JLs”) of 

MSIL.  The Trustee and his Counsel periodically communicate with the JLs and their counsel or 

consultants.  The Cross Border Protocol and Information Protocol continue to apply.  

D. CRIMINAL AND CIVIL CASES

USA v. Madoff, 09-cr-213, SDNY.

23. At a plea hearing (the “Plea Hearing”) on March 12, 2009 in the Criminal Case, 

Madoff pled guilty to an 11-count criminal information, which counts included securities fraud, 

money laundering and theft and embezzlement, filed against him by the United States Attorney’s 

Office for the Southern District of New York (“USAO”).  At the Plea Hearing, Madoff admitted 

that he “operated a Ponzi scheme through the investment advisory side of [BLMIS].”  (Plea Hr’g 

Tr. at 23:14-17.)  Additionally, Madoff asserted “[a]s I engaged in my fraud, I knew what I was 

doing [was] wrong, indeed criminal.”  (Id. at 23:20-21.)  Madoff filed a plea allocution 

describing some of the details of his fraud (the “Allocution”) [Criminal Case Dkt. No. 50].  

24. While operating BLMIS, Madoff represented to clients and prospective clients 

that he would invest their money in shares of common stock, options and other securities and 

would, at their request, return profit and principal.  (See Allocution at pg. 1).  As the world is 

now aware, no such securities were purchased by Madoff.

25. In pleading guilty to the crimes he committed, Madoff admitted that since at least 

the early 1990’s the IA business of BLMIS was used to operate a Ponzi scheme.  (See Allocution 

at p. 2).  Madoff solicited billions of dollars under false pretenses and failed to invest investors’ 

funds as promised.  Instead, he deposited investors funds in a bank account at Chase Manhattan 
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Bank.  (See Allocution at pg. 1).  In his Allocution, Madoff also described how he moved funds 

between this account and other BLMIS accounts in an attempt to conceal the fraud.  (See

Allocution at pg. 4).

26. On June 29, 2009, Madoff was sentenced by the District Court to serve, in 

consecutive terms, the maximum term of incarceration recommended under the U.S. Federal 

Sentencing Guidelines on each count to which Madoff pled guilty.  The sentence totals 150 years 

in prison.  Madoff is currently serving his sentence at a federal correctional facility in North 

Carolina.

SEC v. Madoff, No. 08-cv-10791, SDNY.

27. As described above in ¶ 7, on December 11, 2008, the SEC filed the Civil Case 

against Madoff and BLMIS.  The complaint alleged that the defendants engaged in fraud through 

investment advisor activities of BLMIS.

USA vs. DiPascali, 09-cr-764, SDNY.

28. In 1975, Frank DiPascali, Jr. (“DiPascali”), who was eighteen (18) years old at 

the time, began working at BLMIS as a stock researcher and as Peter Madoff’s assistant.  

DiPascali quickly rose within the company ranks to became Director of Options Trading in 1986, 

and Chief Financial Officer in 1996.  DiPascali eventually became a key lieutenant in Madoff’s 

operation and oversaw the day-to-day operations of Madoff's investment-advisory business.  

DiPascali frequently interacted with investors as they were told that he was the one who 

executed their trades. 

29. In August 2009, DiPascali plead guilty in the District Court to ten criminal 

counts, including: conspiracy, securities fraud, mail fraud, wire fraud, investment fraud, two 

counts of falsifying the books of a broker dealer, international money laundering, perjury and 

federal income tax evasion.  He faces a maximum of 125 years in prison.  In his statement to the 
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court, DiPascali said that he helped Madoff defraud investors from as early as the late 1980’s 

until December 2008.  DiPascali admitted that, during this time period, BLMIS did not buy or 

sell securities through its investment advisory business, and that he had fabricated account 

statements, knowingly lied to investors and committed perjury before the SEC.  Said DiPascali: 

From at least the early 1990s through December of 2008, there was 
one simple fact that Bernie Madoff knew, that I knew, and that 
other people knew but that we never told the clients nor did we tell 
the regulators like the SEC. No purchases of sales of securities 
were actually taking place in their accounts. It was all fake. It was 
all fictitious. It was wrong and I knew it was wrong at the time, sir.

Plea Hr’g Tr. at 46:9-15.

30. According to media reports, DiPascali has been cooperating with federal 

investigators looking into the Madoff fraud since February.  Upon DiPascali’s guilty plea, U.S. 

District Judge Richard Sullivan denied the federal prosecutor’s request that DiPascali be released 

on $2.5M bail.  On February 23, 2010 an order was entered by Judge Sullivan setting forth the 

conditions for release on bail pending sentencing; conditions include a $10 million personal 

recognizance bond to be secured by at least $2 million in cash or property.  DiPascali will remain 

on house arrest prior to his sentencing.

31. On February 1 and 2, 2010, stipulations were entered with respect to the surrender 

of certain DiPascali property to the U.S. Marshal Service in partial satisfaction of the criminal 

forfeiture money judgment in the amount of $170.25 billion entered against DiPascali.  Personal 

items to be seized and sold include DiPascali’s residence in Bridgewater, New Jersey, a speed 

boat and a jetski.  

SEC v. DiPascali, 09-cv-7085, SDNY.

32. On August 11, the SEC filed civil charges against DiPascali, citing securities 

fraud related to his overseeing of a fictitious investment strategy and the creation of millions of 
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fake documents and trading records.  The SEC charges indicate that DiPascali sustained the 

fraud from at least the 1980’s all the way up to firm’s December 2008 collapse.  The complaint 

also states that this level of fraud took great effort due to DiPascali’s ability to hide thousands of 

BLMIS investor advisory accounts from SEC registration.  To continue the deception, DiPascali 

prepared a “cooked” set of books and records to provide regulators false information upon a 

review of the true scope and size of BLMIS.  Finally, the SEC complaint states that DiPascali 

misappropriated investor funds for his personal gain – from which he withdrew more than $5M 

between 2002 and 2008.  

33. The SEC complaint seeks financial penalties and a court order requiring DiPascali 

to return all ill-gotten gains.

USA v. Friehling, 09-cr-700, SDNY.

34. Since the late 1970’s, Friehling & Horowitz, a little-known accounting office in 

New York City’s northern suburb of New City, New York, conducted the independent 

accounting and auditing work for BLMIS.  At the time it began working with BLMIS, the firm 

consisted of one partner, Jerome Horowitz, an accountant and a secretary.  In 1991, Jerome 

Horowitz began to work part-time and handed the majority of the firm’s accounts to his son-in-

law, David Friehling.  Friehling held his post until Madoff’s 2008 arrest.  From 2004 to 2007, 

Friehling was paid about $13,500 per month by BLMIS - despite never verifying the firm’s 

sources of revenue, assets, bank account statements or alleged stock purchases. 

35. On November 3, 2009, Friehling pled guilty in District Court for his role as 

independent BLMIS auditor.  Friehling told District Judge Alvin Hellerstein that he (a) did not 

conduct an independent investigation of BLMIS (b) did not follow the generally accepted 

accounting rules required of his profession and (c) accepted Madoff’s claims about the firm’s 

finances at “face value”.  Friehling pled guilty to nine counts including securities fraud, 
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investment-advisor fraud and obstructing tax law administration.  Friehling also admitted that he 

prepared false returns for Madoff and “others”.  It is possible that Friehling is cooperating with 

federal law enforcement authorities.

36. Friehling was released on a $2.5 million bond.  His sentencing was adjourned to 

September 3, 2010.  He faces up to 114 years in prison.

SEC v. Friehling, 09-cv-2467, SDNY.

37. On March 18, 2009, the SEC charged Friehling with committing securities fraud 

by falsely representing that he had conducted a legitimate audits of BLMIS, when, in fact, he had 

not.  The SEC’s complaint alleges that Friehling enabled the Ponzi scheme by falsely stating in 

annual audit reports that his accounting firm, Friehling and Horowitz, had conducted annual 

audit reports pursuant to the Generally Accepted Auditing Standards (GAAP) required by the 

profession. These statements were materially false as Friehling never performed a meaningful 

audit nor did he ever perform any auditing procedures to confirm that the securities being held on 

behalf of BLMIS investors even existed.  Finally, in an effort to absolve himself from peer 

review, Friehling openly lied to the American Institute of Certified Public Accountants by 

denying that he conducted any audit work whatsoever.  

38. The SEC’s complaint seeks permanent injunctions, civil penalties and a court 

ordering requiring Friehling to return all ill-gotten gains.

USA v. O’Hara and Perez, 10-cr-00228 SDNY.

39. On November 13, 2009, Jerome O’Hara and George Perez, two BLMIS computer 

programmers, were arrested and appeared in District Court on federal charges for their role in 

helping Madoff cover up his fraudulent Ponzi scheme.  The USAO complaint alleged that, for 

over a fifteen-year period, Madoff and DiPascali routinely asked O’Hara and Perez to, among 

other things, create records that combined the actual positions and activity from BLMIS’ market-
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making and proprietary trading business with the fictional balances on customer accounts.  The 

programmers used this data to manipulate and create false trading documents, DTC reports, trade 

blotters and stock records. Furthermore, O’Hara and Perez used an out-dated and technologically 

insufficient computer on the 17th floor (known internally as “House 17”) to print millions of 

phony customer statements and trade records. 

40. The complaint further alleged that, in 2006, O’Hara and Perez had a crisis of 

conscience and attempted to delete 218 of the 225 special programs on the House 17 computer. 

The programmers allegedly decided afterward to cash out hundreds of thousands of dollars from 

their BLMIS accounts and promptly tell Madoff that they would refuse to create any more false 

records for BLMIS.  Madoff responded by offering them as much money necessary to keep them 

quiet on the matter and not expose the fraud.  Madoff ended up paying both Perez and O’Hara a 

25% salary increase and a one-time bonus of more than $60,000 each.  In exchange, the 

programmers modified the House 17 computer so that the trading statements could be easily 

manipulated by DiPascali. 

41. On March 17, 2010, O’Hara and Perez were indicted by a federal grand jury on 

charges that they assisted in covering up the Ponzi scheme. The three-count indictment includes 

charges of falsifying the books and records of a broker-dealer and of an investment advisor, and 

conspiracy.  If convicted, they each face up to thirty (30) years in prison on conspiracy, twenty 

(20) years for falsifying books and records of a broker-dealer, and five (5) years for falsifying 

books and records of an investment adviser.  On March 25, 2010, both men pled not guilty to the 

charges.

SEC v. O'Hara and Perez, 09-cv-9425 SDNY.

42. On November 13, 2009, the SEC filed civil charges against O’Hara and Perez for 

their role in helping Madoff cover up his fraudulent Ponzi scheme.  The SEC’s complaint is 
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seeking financial penalties and a court order requiring the programmers return their ill-gotten 

gains.  The defendants currently have until May 14, 2010 to answer the SEC’s complaint.

USA v. Bonventre, 10-mj-385 SDNY.

43. On February 25, 2010, Daniel Bonventre, former operations director at BLMIS, 

was arrested and appeared in District Court on federal charges for his role in the Madoff Ponzi 

scheme.  Bonventre joined BLMIS in 1968 and served as its director of operations, overseeing 

the back-office record-keeping staff, since at least 1978.

44. Bonventre was indicted by a federal grand jury on March 24, 2010 on nine (9) 

counts of securities fraud, conspiracy, and other charges related to his role in Madoff's firm. If 

convicted, Bonventre could face up to eighty-two (82) years in prison and a fine.  The USAO 

complaint alleged that Bonventre participated in doctoring records to conceal for at least a 

decade that the firm was being propped up with money illegally siphoned from investor accounts 

and had borrowed money to cover withdrawals from the Ponzi scheme during a cash shortage 

that began in late 2005.

45. According to the USAO complaint, Madoff preserved his fraud, in part, by using 

funds from government agency bonds from an unidentified investor as collateral for $145 million 

in loans to his brokerage firm, which he used to cover redemptions from his corrupt investment 

advisory business.  Bonventre allegedly arranged the loans and created the false paper trail that 

concealed the bailout of the Ponzi scheme.  According to the complaint, the scheme got so low 

on cash during the crisis that Madoff also had to draw on his firm’s operating accounts to meet 

four separate investor redemption requests totaling nearly $262 million from January 30 to April 

13, 2006.  Prosecutors say that Bonventre created the fictional ledger entries that concealed the 

illicit use of the funds and the repayment of the money from the Ponzi scheme’s cash account 
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after the crisis was over.  Bonventre is also accused of personally pocketing nearly $2 million 

from the scheme through fake transactions in his own Madoff accounts.

46. On March 25, 2010, Bonventre pled not guilty to the charges brought against him.

SEC v. Bonventre, 10-cv-1576 SDNY.

47. Also on February 25, 2010, the SEC separately brought civil securities and 

accounting fraud charges against Bonventre, alleging he helped disguise Madoff’s fraud and 

financial losses at BLMIS by misusing and improperly recording investor money to create the 

false appearance of legitimate income.  

III. LIQUIDATION PROCEEDING

48. On December 23, 2008, this Court approved the Trustee’s Bond (Dkt. No. 11).  

Pursuant to an application of the Trustee dated December 21, 2008 (Dkt. No. 8), this Court 

entered the Housekeeping Order (Dkt. No. 12), which directed, among other things, that on or 

before January 9, 2009 (a) a notice of the commencement of this SIPA proceeding be published 

in all editions of The New York Times, The Wall Street Journal, The Financial Times, USA 

Today, Jerusalem Post and Ye’diot Achronot; (b) notice of the liquidation proceeding and claims 

procedure be given to persons who appear to have been customers of BLMIS by mailing to each 

such person, at the last known address appearing on the books of BLMIS, a copy of the notice, 

proof of claim form and instructional materials approved by the Court; (c) notice of the 

liquidation proceeding and a claim form be mailed to all known general creditors of the Debtor; 

and (d) notice be given of the hearing on disinterestedness of the Trustee and his counsel (see 

section 78eee(b)(6) of SIPA) scheduled for February 4, 2009 and the meeting of creditors, 

scheduled for February 20, 2009.

49. As discussed in further detail in ¶ 74 below, the required notice was published on 

January 2, 2009, in all required publications [Dkt. No. 57], and a mailing to customers and 
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general creditors of BLMIS was completed on January 9, 2009 [Dkt. No. 76].3  Potential 

claimants were advised of the Court-approved and statutory time limits for filing claims.

50. On February 4, 2009, this Court entered the Order Regarding Disinterestedness of 

the Trustee and Counsel to the Trustee [Dkt. No. 69], finding that the Trustee and B&H are 

disinterested pursuant to section 78eee(b)(6) of SIPA, section 327(a) of the Bankruptcy Code and 

Federal Rule of Bankruptcy Procedure (“Bankruptcy Rule”) 2014(a) and therefore met the 

disinterestedness standard required by section 78eee(b)(3) of SIPA, section 327(a) of the 

Bankruptcy Code, and Bankruptcy Rule 2014(a).  Accordingly, the Trustee is duly qualified to 

serve and act on behalf of the Debtor’s estate.

51. On February 20, 2009, a meeting of creditors under section 341(a) of the 

Bankruptcy Code was held.  No representative of the Debtor appeared for examination at that 

meeting.  The Trustee and his counsel, as well as the SIPC staff, attended the meeting of 

creditors and reported on the then current state of affairs as well as the process for filing and 

determining customer claims.  The Trustee and counsel then responded to inquiries made by over 

150 customers and creditors who attended the meeting and to questions received via email prior 

to the meeting.  In addition, the Trustee made over 1,000 phone lines available for those 

customers and creditors who could not attend the 341 meeting to listen in live, and also posted a 

video link to the 341 meeting on the Trustee website.

IV. ADMINISTRATION OF THE ESTATE

52. The Trustee has made every effort to keep customers and other interested parties 

informed of his ongoing efforts to administer the BLMIS estate, including responding to 

                                                
3 In addition, materials were mailed in response to requests from customers or general creditors.  Furthermore, all claims 
packages were made available for download on the Trustee’s website, www.madofftrustee.com, and on SIPC’s website, 
www.sipc.org.
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hundreds of phone calls, emails, and letters, establishing a telephone call center to respond to 

inquiries from claimants and their representatives (see discussion on customer claims process 

infra at Section VII.A), creating a website to serve as a clearinghouse for information 

(www.madofftrustee.com), and meeting with representatives of customers, creditors, regulatory

authorities and other interested parties.

A. RETENTION OF PROFESSIONALS

53. In addition to the professionals already retained by the Trustee as described in ¶ 

23 of the Trustee’s First Interim Report, dated July 9, 2009 (the “First Interim Report”) [Dkt. No. 

314] and ¶ 49 of the Trustee’s Second Interim Report, dated November 23, 2009 (the “Second 

Interim Report”) [Dkt. No. 1011], the Trustee has retained the firm of Kugler Kandestin, L.L.P. 

as counsel in Quebec, Canada.  The Trustee has also retained, with the approval of SIPC, a 

number of consultants and expert witnesses.4  

B. MARSHALLING AND LIQUIDATION OF ESTATE ASSETS

54. The Trustee and his counsel have worked diligently to investigate, examine and 

evaluate the Debtor’s activities, assets, rights, liabilities, customers and other creditors.  Thus far, 

the Trustee has been successful in recovering a significant number of assets and in liquidating 

some of those assets for the benefit of customers, totaling approximately 1.5 billion.5  These 

asset recoveries include: the sale of the Debtor’s market making operations; the settlement of 

BLMIS’ trades and open positions; cash recoveries from banks and brokerage accounts that held 

BLMIS’ funds; class action settlement recoveries; the sale of sports tickets; insurance refunds; 

refunds of political contributions; tax recoveries; the sale of BLMIS loan participations; the sale 

                                                
4 A SIPA trustee has authority, subject to approval from the Securities Investor Protection Corporation (“SIPC”) but without need 
for Court approval, among other things, to “hire and fix the compensation of all personnel (including officers and directors of the 
debtor and of its examining authority) and other persons (including accountants) that are deemed necessary for all or any 
purposes of the liquidation proceeding.” 15 U.S.C. §78fff-1(a)(1).  Each of the Trustee’s hiring decisions to date has been 
reviewed and approved by SIPC.
5 This number for recoveries was as of the end of the Report Period.
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of BLMIS DTCC shares; pre-litigation settlements with various funds and entities for the return 

of customer property (see Section X.H infra); and various other miscellaneous recoveries.  For a 

more detailed discussion of these recoveries, see Section V.B. of the First Interim Report and 

Section IV of the Second Interim Report.  During the current Report Period, the Trustee has 

made recoveries from the following estate assets: 

Trustee’s Various Accounts and Recoveries From BLMIS Accounts.

55. The Trustee maintains a regular operating account at Citibank, which is primarily 

funded by SIPC advances, and from which he pays administrative expenses and customer claims. 

As of March 31, 2010, the balance of this account was $51,666,191.65.  On December 21, 2009, 

the Trustee opened an Insured Money Market account maintained by Citibank.  As of March 31, 

2010, the balance of this account was $60,083,317.49.

56. The Trustee maintains a preferred custody interest-bearing account at Citibank. 

As of March 31, 2010, the total balance of the preferred custody account was $1,029,603,320.06, 

which consisted of $929,488,946.43 in short term investments comprised of U.S. Treasury Bills 

with maturities between May 27, 2010 and December 16, 2010 and $100,114,373.63 in U.S. 

Treasury Notes dated November 30, 2009 and maturing November 30, 2011.

57. The Trustee has a brokerage account with Morgan Joseph & Co., Inc., clearing 

through J.P. Morgan Clearing Corp.  As of March 31, 2010, the total value of the Trustee’s 

Morgan Joseph account was $305,181,432.12, consisting of a money market position of 

$22,140,115.12, equity securities of $10,417.00 and fixed income securities of $283,030,900.00. 

The fixed income securities include U.S. Treasury Bills of $179,802,018.00 with maturities 

between June 17, 2010 and December 16, 2010, and two U.S. Treasury Notes, which total 

$103,149,906.00 with maturities on April 30, 2010 and November 30, 2011, respectively.
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58. As described in the First Interim Report, the Trustee had recovered a significant 

amount of cash from financial institutions at which BLMIS maintained accounts (see First 

Interim Report, ¶¶ 35-37).  The Trustee has received an additional $1,452.39 from CIBC in the 

current Report Period. 

Class Action Settlement Recoveries.

59. The Trustee has identified claims that BLMIS had made before his appointment in 

at least six (6) class action suits.  The Trustee received distributions from five (5) of the six (6) 

class action settlements totaling $91,830.34.  The Trustee was notified that no distribution would 

be forthcoming from the sixth class action settlement as the claim filed by BLMIS pre-

liquidation was missing required documentation.

60. In addition, the Trustee has identified additional claims that BLMIS may have in 

forty-eight (48) other class action suits.  The Trustee has filed proofs of claim in thirty (30) of 

these cases, and, subject to the completion of a review of relevant records, intends to file claims 

in the other eighteen (18).  The Trustee has recovered $65,800.20 from one of those class action 

settlements.  The Trustee continues to review this area.

Miscellaneous Recoveries.

61. In addition to the above, the Trustee has recovered $228,749.27 in miscellaneous 

recoveries from sources such as cancellation of various subscriptions and memberships.

C. WIND-DOWN OF ESTATE OPERATIONS

Termination of BLMIS Employees.

62. As was described in ¶ 52 of the First Interim Report and ¶ 68 of the Second 

Interim Report, as of December 12, 2008, 140 individuals were on the BLMIS payroll.  The two  

largest termination stages took place at the end of January and March 2009, which accounted for 

80% of the individuals on payroll.  The remaining employees on the Trustee’s payroll who were 
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needed to assist in winding down certain aspects of the business were terminated as of June 30, 

2009.

Termination and Liquidation of BLMIS-Sponsored Benefit Plans.

63. As part of the process of winding down the business operations of BLMIS and 

dismissing its many managers and employees in an orderly and equitable fashion, the Trustee 

(through counsel) reviewed the many employee benefit plans BLMIS sponsored and maintained 

for its employees and their dependents, incident to terminating those plans and providing for the 

orderly resolution and liquidation of all affected individuals’ and vendors’ plan-related rights and 

claims.  Initial efforts by the Trustee, B&H and AlixPartners LLP, the Trustee’s consultant and 

claims agent (“AlixPartners”), consisted of identifying all such plans; investigating the extent to 

which those plans had been administered, funded, invested and maintained; identifying and 

rectifying any problems associated with the communication of terms, the payment or denial of 

benefits, and the arrangements made with plan fiduciaries and third party service providers; 

identifying any circumstances under which claims might be made, or actions could be taken by 

federal or state regulators, against the estate; and protecting the privacy rights of BLMIS’ current 

and former employees and dependents.  

64. As a result of the initial efforts of B&H and AlixPartners, BLMIS was found to 

have provided health, accident and sickness benefits, retirement-related benefits, and life 

insurance, disability income and accidental death and dismemberment benefits under as many as 

six (6) identifiable employee benefit plans; some of those benefits were provided through group 

insurance contracts and policies, while others were provided on a self-insured basis (including a 

group health plan which covered substantially all of BLMIS’ former employees and their 

respective dependents) or were provided through a separately-established trust fund (such as the 

BLMIS-sponsored 401(k) plan).  Substantially all of the benefit plans needed to be brought into 
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compliance with relevant law, including the Employee Retirement Income Security Act 

(“ERISA”) prior to termination, and several of the contractual arrangements made with third 

parties, including third party administrators, trustees and insurance companies, needed to be 

modified or replaced.  

65. On May 27, 2009, the Bankruptcy Court entered an order confirming the 

Trustee’s authority to modify, then terminate effective May 31, 2009, and finally liquidate and 

wind down, all of the BLMIS-sponsored health and welfare plans by collecting and adjudicating 

all plan-related claims made by employees, covered dependents and third parties; negotiating 

agreements with vendors to provide for the handling, storage and disposal of plan records 

(including medical records subject to federal and state privacy laws); notifying all affected 

individuals and third parties of their plan-held or plan-related rights; and providing for the 

payment of meritorious claims and the denial and discharge of  ineligible or untimely claims.  

The liquidation and wind-down process was completed during the Report Period. No claims for 

plan benefits were received after the published August 2009 cut-off date, and all claims received 

on or prior to the cutoff date were completely processed and adjudicated.  The submission of 

final reports prepared by the Trustee and tax reports to the federal authorities responsible for plan 

oversight, including the Internal Revenue Service and the United States Department of Labor 

(“DOL”)  were timely filed (taking into account a permitted extension), on March 15, 2010.  

66. The Trustee also completed a number of steps to terminate the BLMIS-sponsored 

401(k) plan and liquidate and distribute its assets.  On November 3, 2009, the Trustee notified 

the remaining 401(k) plan participants of the upcoming termination of the plan.  On November 

24, 2009, the Court approved the Trustee’s motion to terminate the 401(k) plan as of December 

15, 2009.  The Trustee then entered into an agreement with Millennium Trust Company to serve 

as an individual retirement account (“IRA”) custodian for any account balances remaining after 
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December 15, 2009.  Winding down the 401(k) plan was completed during the Report Period; 

however, the time required to compile and submit final reports and returns to the federal 

authorities responsible for plan oversight is expected to be completed after the date of this report.  

V. FINANCIAL CONDITION OF ESTATE

67. A summary of the financial condition of the estate as of February 28, 2010 is 

provided on Exhibit A attached hereto.6  To date, the Trustee has incurred significant 

administrative expenses in maintaining the BLMIS office, including rent payments (although 

since the sale of the market making operation, this has decreased substantially), monthly 

payment of legal fees and consultant fees (all approved by SIPC), the digitizing of records and 

costs associated with determining customer claims.  All administrative costs to date associated 

with the liquidation proceeding have been paid from SIPC administrative advances.  Since they 

are chargeable to the general estate, payment has no impact on recoveries that the Trustee has 

obtained and will obtain, and that will be allocated to the fund of customer property.

68. As detailed on Exhibit A, as of February 28, 2010, the Trustee had requested and 

SIPC had advanced a total of $744,260,386.34, of which $141,819,540.89 was for administrative 

expenses and the balance of $602,440,845.45 was to pay allowed customer claims up to the 

maximum SIPA limit ($500,000 per account).  During March 2010, the Trustee requested 

additional SIPC advances totaling $65,059,630.73, of which $16,638,534.07 was for 

administrative expenses and $48,421,096.66 was to pay allowed customer claims. 7

                                                
6   A report of the financial condition of the estate ending March 31, 2010, was not available in time for the filing of this Report.  
As stated in ¶ 55 above, as of March 31, 2010, the Trustee had $51,666,191.65 in his regular operating account at Citibank.
7 As of the end of the Report Period, the Trustee had determined and allowed 2,011 claims, which amounts to $668,102,200.32 in 
SIPC advances (see ¶ 85 below).  As described below in ¶ 84, the Trustee must receive an executed assignment and release form 
before he obtains an advance of funds from SIPC.  Thus, the amount of SIPC advances requested by the Trustee to pay allowed 
customer claims that have been determined during the Report Period is less than the amount of SIPC advances received by the 
Trustee during the Report Period for such purpose.
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VI. GOVERNMENT FORFEITURE

69. On April 20, upon an ex parte application by the USAO, Judge Chin issued a 

post-indictment restraining order in the Criminal Action (the “Restraining Order”).  In pertinent 

part, the Restraining Order restrained Madoff and Ruth Madoff from the transfer or dissipation 

of assets subject to forfeiture.  The Restraining Order exempts the USAO from the restraining 

provisions, and further states that the USAO may provide specific written authorization to third 

parties to take actions otherwise prohibited by the Restraining Order.  

70. In connection with its criminal investigation of Madoff’s fraudulent scheme and 

the resulting guilty pleas of several co-conspirators, the USAO has criminally forfeited proceeds 

pursuant to consent orders from Bernard and Ruth Madoff, Frank DiPascali, and David 

Friehling.  

71. On September 21, 2009, the USAO filed a motion in the District Court pursuant 

to Title 18, United States Code, Section 3663A(c)(3) for a finding that restitution would be 

impracticable in light of the large number of identifiable victims and the complex factual 

analysis required to assess the victims’ losses.  Accordingly, the USAO requested that it be able 

to proceed through the process of remission as authorized under the forfeiture statutes at Title 21, 

United States Code, Section 853(9) and the regulations promulgated thereunder.  Among other 

options to maximize the efficiencies of the remission process and return the most value to the 

victims, the USAO stated in its motion papers that it would consider the possibility of appointing 

the SIPA Trustee, Irving Picard, as a special master to assess victim claims and distribute the 

forfeited proceeds in accordance with provisions of 28 CFR Part 9.  [Criminal Case Dkt. No. 

105]

72. By order dated September 24, 2009, Judge Chin granted the USAO’s motion, 

finding that restitution is impracticable and the government would be permitted to proceed by 
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remission [Criminal Case Dkt. No. 106].  Upon a motion dated September 29, 2009, certain 

victims of Madoff requested that Judge Chin reconsider his order and condition any order of 

remission on a net equity calculation based on the November 30, 2008 customer statements 

[Criminal Case Dkt. No. 110].  The victims also objected to the appointment of Mr. Picard to 

assist in the remission process.  In an order dated October 27, 2009, Judge Chin denied the 

motion for reconsideration and ruled that any objections to the resolution of customer claims or 

appointment and retention of the Trustee should be filed with the Bankruptcy Court [Criminal 

Case Dkt. No. 119].   

VII. CLAIMS ADMINISTRATION

A. CUSTOMER CLAIMS

The Claims Processing Order and Notices of the Bar Date.

73. The Trustee sought Court approval for and implemented a customer claims 

process in accordance with SIPA.  As discussed in ¶ 48 above, the Claims Procedures Order 

approved (i) the form and manner of publication of the notice of the commencement of the 

liquidation proceeding (the “Notice”) and (ii) specified the procedures for filing, determining and 

adjudicating customer claims. 

74. On January 2, 2009, the Trustee mailed a copy of the Notice and claims filing 

information to (i) all persons and entities that are or appear from available records to have been a 

customer of BLMIS at any time, (ii) creditors other than customers or broker-dealers and (iii) 

broker-dealers who were identified as BLMIS customers based on a review of BLMIS’ books 

and records.  More than 16,000 potential customer, general creditor and broker-dealer claimants 

were included in the mailing of the Notice.   The Trustee published the Notice in all editions of 

The New York Times, The Wall Street Journal, The Financial Times, USA Today, Jerusalem 

Post and Ye-diot Achronot by January 2, 2009.  The Trustee also posted claim forms and claims 
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filing information on the Trustee’s website (www.madofftrustee.com) (“Trustee Website”), and 

SIPC’s website (www.sipc.org) (“SIPC Website”).  

75. Under the Claims Procedures Order, claimants were to mail their claims to the 

Trustee at the following address: Irving H. Picard, Esq., Trustee for Bernard L. Madoff 

Investment Securities LLC, Claims Processing Center, 2100 McKinney Avenue, Suite 800, 

Dallas, Texas 75201.  All customers and creditors were notified of the mandatory statutory bar 

date for filing of claims under section 78fff-2(a)(3) of SIPA, which was July 2, 2009 (the “Bar 

Date”).  Any claims received after July 2, 2009 are deemed untimely and will not be allowed.  

The Notice published in the newspapers, mailed to claimants and posted on the Trustee’s and 

SIPC’s websites, stated in boldface that “[n]o claim of any kind will be allowed unless received 

by the trustee within six (6) months after the date of this Notice.”  The Instructions for 

completing the Customer Claim and general creditor claim forms also included that information.  

76. On May 21, 2009, the Trustee mailed a reminder notice to customers who had not 

yet filed a claim that the statutory bar date was July 2, 2009.  

77. On June 22, 2009, the Trustee mailed over 7,700 final bar date reminder notices 

(the “Final Reminder Notice”) relating to over 4,200 past and present customer account holders 

of BLMIS from whom a claim had not yet been received.  In addition, the Trustee posted the 

Final Reminder Notice on the Trustee Website.  In the Final Reminder Notice, the Trustee 

acknowledged that certain litigation had been filed regarding the Trustee’s definition of “net 

equity” under SIPA and that this Court’s decision on this issue may affect whether or not certain 

customers have an allowed claim in this proceeding (such litigation is discussed in Section X.A, 

infra).  The Trustee urged all customers to file a claim by July 2, 2009 in order to ensure that the 

Trustee considers their claim.  The mailing of the Final Reminder Notice was unprecedented in 

SIPA proceedings and represented an extraordinary effort by the Trustee.  
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78. As noted above, the Bar Date for the filing of claims under section 78fff-2(a)(3) 

of SIPA was July 2, 2009.  As of March 31, 2010, the Trustee had received 16,314 customer 

claims, including those filed both timely and untimely, and duplicate and supplemental claims.  

The books and records of BLMIS reflect that there were 8,095 non-administrative IA accounts.  

As of December 11, 2008, 4,903 accounts were active, i.e, either a monthly customer statement 

was generated for the account for the period ending November 30, 2008 or the account was 

opened in December 2008.  The Trustee has received multiple claims for many accounts.

Claims Processing. 

79. In compliance with the Claims Procedures Order, the Trustee has developed a 

comprehensive claims administration process for the intake, reconciliation, and resolution of 

customer claims.  The Trustee’s dedicated team of professionals including business consultants, 

forensic accountants, and attorneys work together through the various levels of review a claim 

must undergo before it can be determined and allowed.

80. At the initial intake stage, AlixPartners, the Trustee’s claims agent, receives and 

reviews each filed claim to insure they are filled out properly and all relevant information is 

included.  If any information is missing, the claims agent sends a request for supplemental 

information.  As of March 31, 2010, AlixPartners had mailed over 670 requests for supplemental 

information. 

81. In the next stage - the research stage - FTI, the Trustee’s forensic accountants, 

review each claim, information gathered from BLMIS’ books and records regarding the account 

at issue and information submitted directly by the claimant.  The results of this review are noted 

on each account and are ultimately used by the Trustee in assessing his determination of the 

claim.
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82. At the third review stage, the claims are moved to SIPC where a SIPC claims 

review specialist provides a recommendation to the Trustee regarding how each claim should be 

determined.  Once a recommendation has been made by a SIPC reviewer, the Trustee and his 

counsel then review the recommendation and legal or other issues that have been raised in prior 

review stages.  Once the Trustee has decided upon a resolution of a claim, the Trustee issues a 

determination letter to the claimant. 

83. The Trustee has or will mail a determination letter to every claimant when that 

claimant’s claim is determined.  The determination letter explains how the customer’s claim has 

been determined by the Trustee, states the amount of the allowed or denied claim, based on the 

net equity of the customer’s account on a cash in/cash out basis, and sets forth the amount of 

SIPC protection available to the customer, if such claim is allowed.  Pursuant to the Claims 

Procedures Order, if the claimant does not object to the Trustee’s determination within 30 days 

of the date on which the Trustee mailed the determination letter, the Trustee’s determination will 

be deemed confirmed by the Court and binding on the claimant.  

84. Together with the determination letter, the Trustee mails either a full or partial 

assignment and release to customers with allowed claims.  This agreement states that the 

claimant agrees with the Trustee’s determination and treatment of the claim as set forth in the 

determination letter.  This agreement must be executed and notarized by the claimant and 

received by the Trustee before the Trustee seeks a SIPC advance to fully or partially satisfy the 

claim within SIPA limits.  

Interim Results of the Claims Process During the Report Period.

85. Notwithstanding the monumental and unprecedented task faced by the Trustee, 

the Trustee has made substantial progress in reviewing and determining customer claims.  As of 

March 31, 2010, the Trustee had determined 12,249 claims.  Out of those determined, the 
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Trustee allowed 2,011 claims and committed to pay approximately $668 million in cash 

advances from SIPC.  This is the largest commitment of SIPC funds in any one SIPA liquidation 

proceeding and exceeds the total aggregate payments made in all SIPA liquidations to date.  As 

of March 31, 2010, the total amount of customer claims allowed was $5,310,849,986.29.  The 

total over-the-limits claim amount on these claims – the amount by which allowed customer 

claims exceed the committed SIPC advances – was $4,642,747,785.97.  

86. As of March 31, 2010, the Trustee had also determined and denied 10,238 claims 

on the basis that (i) those accounts had withdrawn more money out of the accounts than was 

deposited to the accounts, applying the net equity investment method (cash in/cash out) to all 

account transactions over the life of the account or (ii) the claims were filed by claimants who 

did not have accounts at BLMIS and/or were indirect investors through feeder funds or other 

financial institutions.  On March 19, 2010, the Trustee filed a motion to approve and set a 

briefing schedule for issues relating to the denial of claims of indirect investors, as further 

discussed in section X.C infra.   

The Hardship Program.

87. In an effort to speed relief to those BLMIS customers who had been hardest hit by 

the BLMIS Ponzi scheme, the Trustee implemented a Hardship Program in early May 2009 to 

expedite the determination of eligible customer claims and, therefore, payment of SIPC 

protection to those individuals facing severe hardship.  The types of hardship considered 

includes, among others, the inability to pay for necessary living expenses (food, housing, utilities 

and transportation); inability to pay for necessary medical expenses; necessity to return to work, 

at the age of 65 or older, after having previously retired from former employment; declaring 

personal bankruptcy; and inability to pay for the care of dependents.  
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88. The Trustee’s counsel has evaluated each hardship application to determine 

whether or not the application should be approved for inclusion in the Hardship Program and 

provided written notification of the decision within 20 days of receipt of the application.  In 

some instances, rather than deny the application, the Trustee requested further information from 

the applicants in an effort to make sure the applicants receive full consideration of their hardship 

status.  

89. Once the Trustee accepts an applicant into the Hardship Program, the Trustee 

endeavors to determine the claim within 20 days of the customer’s entry into the Hardship 

Program if the claimant’s account was opened at BLMIS after January 1, 1996.  For claims on 

accounts that were opened at BLMIS prior to 1996, the Trustee is currently working to 

reconstruct the records for these years (most of which have been completed).  The Trustee is 

committed to determining these accounts as soon as the records are available.  As of March 31, 

2010, the Trustee had received 317 Hardship Program applications and approved 212 

applications.  Most of the remaining Hardship applications were ineligible for the program, 

either because the account had a negative net equity (meaning the investor had withdrawn more 

than they had deposited) or the application was from a third-party investor.  As of March 31, 

2010, of those applicants who filed Hardship applications, 232 applicants have had their claims 

determined, 83 applicants have not had their claims determined and 2 applicants have had their 

claims partially determined. The applicants whose claims have not yet been determined are under 

various stages of review.

90. The Trustee has departed from the practice in past SIPC proceedings and has 

committed to paying the undisputed portion of any disputed or objected-to claims, including 

Hardship Claims, even if there is a dispute over the full amount of the claim.  The purpose of this 
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procedure is to expedite payment of SIPC protection to claimants while preserving their rights to 

dispute the total amount of their claim. 

Settlement of Preferences.

91. The Trustee has engaged in settlement negotiations with customers who withdrew 

funds from their BLMIS Accounts within ninety (90) days of the Filing Date.  Such withdrawals 

are preferential transfers recoverable by the Trustee under sections 547(b) and 550(a) of the 

Bankruptcy Code, which sections are applicable in this proceeding pursuant to sections 78fff(b) 

and 78fff-2(c)(3) of SIPA.  To settle potential preference actions against these customers, the 

Trustee has proposed that the customers agree to authorize the Trustee to deduct the preferential 

amount from the initial payment advanced by SIPC pursuant to section 78fff-3(a)(1) of SIPA.  

The allowed claim is thus calculated based on the amount of money the customer deposited with 

BLMIS for the purchase of securities, less subsequent withdrawals, plus the preferential amount.  

The customer will be entitled to receive an additional distribution from the fund of customer 

property based on the total amount of the allowed claim. 

92. The Trustee has been working to reach settlements in connection with claims 

resolution in accordance with the provisions of the Claims Procedures Order.   As of March 31, 

2010, the preference team has reached agreements with 83 customers to settle the Trustee’s 

claims against them in connection with preferential transfers.  These account-holders agreed to 

return to the Trustee a combined total of $31,367,888.29 to be added to the fund of customer 

property and be available for future distribution.  These settlements allow the Trustee to avoid 

the costly litigation that would be necessary to obtain and collect judgments from each of these 

individual customers.
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The Trustee Has Worked to Keep Customers Informed of the Status of the Claims Process.

93. Throughout the liquidation proceeding, the Trustee has kept customers, other 

interested parties and the public informed of his efforts by maintaining the Trustee Website, a 

customer hotline, holding a Section 341(a) meeting of creditors on February 20, 2009, holding 

various press conferences regarding the status of customer claims and he and his counsel 

responding to the multitude of phone calls, e-mails and letters he receives on a daily basis. 

94. The Trustee established the Trustee Website for centralized distribution of as 

much information as possible, including (i) regular press releases and statements on the status 

and progress of the proceedings; (ii) statistics on the number of claims determined, the dollar 

amount of the proposed allowed claims, the dollar amount of SIPC protection provided on such 

claims and the dollar amount by which the proposed allowed claims exceed the statutory limits 

of SIPC protection (which statistics are generally updated twice a week); (iii) copies of 

Bankruptcy Court filings; (iv) claims-related information and claim forms; (v) details regarding 

the Hardship Program, including Hardship Program application forms; and (vi) other news 

directly or indirectly related to the liquidation proceeding.

95. The Trustee Website also allows claimants to e-mail their questions directly to the 

Trustee’s representatives, who follow up with a return e-mail or telephone call to the claimants.  

As of March 31, 2010, the Trustee and his professionals have received and responded to more 

than 2,820 e-mails from BLMIS customers as well as their representatives.

96. In addition, the Trustee established a toll-free hotline for BLMIS customers to call 

for information.  As of March 31, 2010, the Trustee’s professionals have fielded more than 6,450 

hotline calls from claimants as well as their representatives, and have provided status updates on 

claims, addressed claimants’ questions or concerns and offered confirmation to claimants that 

08-01789-brl    Doc 2207    Filed 04/14/10    Entered 04/14/10 13:55:33    Main Document 
     Pg 32 of 83

12-02047-brl    Doc 4-11    Filed 11/29/12    Entered 11/29/12 20:48:34     Exhibit 11
 Trustees Amended Third Interim Report    Pg 33 of 84

Case 1:12-cv-09408-VM   Document 40-14    Filed 02/19/13   Page 36 of 92



33

their claims were received.  In addition, the Trustee and B&H have responded to hundreds of 

phone calls.

97. In sum, the Trustee and his team have endeavored to respond timely to every 

customer inquiry and to ensure that the customers are as informed as possible about various 

aspects of the BLMIS proceeding.

Contingencies.

98. As discussed above, the Trustee has made progress in determining claims.  

Nevertheless, substantial contingencies remain, and the Trustee must reserve for these 

contingencies in determining what distributions can be made immediately to customers with 

allowed net equity claims.  The total universe of allowed claims against customer property cannot 

be determined with precision until all claims have been fully analyzed, a process that will take 

time, given the complexity of many claims.

99. In addition, as discussed below, as the analysis of the claims population has 

progressed, disputes have arisen with claimants over the Trustee’s definition of “net equity” as 

being measured by money deposited, less money withdrawn.  As noted in section X.A infra, the 

Court issued an opinion on March 1, 2010 upholding the methodology being used by the Trustee.  

This issue is currently on appeal to the Second Circuit 

100. It is the Trustee’s intent, at the earliest practicable time, to seek, pursuant to 

§78fff-2(c)(1) and related provisions of SIPA, Bankruptcy Court approval for the allocation of 

all recoveries already obtained and to be obtained to the “fund of customer property.”  The 

Trustee anticipates making applications seeking approval for interim allocations and pro rata 

distributions.  
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B. CLAIMS OF GENERAL CREDITORS

101. As of March 31, 2010, the Trustee had received 378 timely and 11 untimely filed 

secured and priority and non-priority general unsecured claims totaling approximately 

$1,708,165,815.01.  The claimants include vendors, taxing authorities, employees, and customers 

filing claims on non-customer proof of claim forms.  As of March 31, 2010, the Trustee had 

received 50 general unsecured broker dealer claims totaling approximately $29,081,878.41.

102. The Trustee does not currently believe that there will be sufficient funds in the 

Debtor’s estate from which to make distributions to priority, non-priority general creditors and/or 

broker dealers.  Accordingly, the Trustee believes that “[no] purpose would be served, [to] 

examine [such] proofs of claim and to object to the allowance of any [such] claim that is 

improper” (see Bankruptcy Code § 704(5)).  Further, the Trustee does not expect that there will 

be sufficient funds in the general estate for SIPC to recoup its advances for administrative 

expenses.

VIII. TRUSTEE INVESTIGATION

103. As required by SIPA, the Trustee is obligated to, among other things, (i) 

investigate the acts, conduct, property, liabilities, and financial condition of the debtor, the 

operation of its business, and any other matter, to the extent relevant to the liquidation 

proceeding, and report thereon to the Court; and (ii) report to the court any facts ascertained by 

the trustee with respect to fraud, misconduct, mismanagement, and irregularities, and to any 

causes of action available to the estate.  Section 78fff(1)(d) of SIPA.  

104. Pursuant to these obligations, during the Report Period the Trustee and his 

professionals have extensively investigated the Debtor’s financial affairs both inside and outside 

of the United States.  In furtherance of such investigation, the Trustee has sent more than 660 

subpoenas pursuant to Bankruptcy Rule 2004 seeking documents from many individuals, funds 
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and banks.  Additionally, the Trustee has sent hundreds of letters to these and similar entities, 

informing them that they may be in possession of BLMIS customer property and demanding the 

return of such customer property. 

105. As a result of the Trustee’s investigation, the Trustee has to date filed fourteen 

(14) avoidance actions against funds and individuals who withdrew funds from their IA accounts 

during the relevant time periods (as further described in Section X.G infra).  Collectively, these 

fourteen (14) actions seek to recover more than $14.8 billion in principal and fictitious profits.  

106. In addition, after extensive investigative efforts and due diligence, the Trustee 

settled preference claims involving the Optimal Funds, based in the Bahamas, for $235 million, 

which was an 85% recovery. The Trustee was also able to settle avoidance actions against the 

Levy Family for $220 million.  (See section X.H infra for further discussion regarding these 

settlements).  Several other parties are currently in settlement discussions with the Trustee and 

others are producing documents to the Trustee without the need to resort to formal process.  

107. The Trustee is also providing information to and coordinating efforts with the 

SEC, Federal Bureau of Investigation (“FBI”), USAO and other regulators on an on-going basis.

108. In addition, as further described below, through B&H and International Counsel, 

the Trustee has been monitoring all domestic and international third-party actions filed outside of 

the Bankruptcy Court that may be related to Madoff, BLMIS, any insiders thereof, or any other 

related parties and/or assets of the estate.  

A. INTERNATIONAL PROCEEDINGS

109. The Trustee’s international investigation and recovery of BLMIS estate assets 

involves, among other things: (i) identifying the location and movement of estate assets and 

retaining international counsel where necessary; (ii) becoming involved where appropriate, 

whether by appearance in a foreign court or otherwise, to prevent dissipation of funds properly 
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belonging to the estate; and (iii) bringing actions before U.S. and foreign courts and government 

agencies to recover customer property for the benefit of the customers and creditors of the 

BLMIS estate.  These investigations, which are assisted by voluntary requests for information 

and the use of subpoena power, both in the U.S. and abroad, have focused primarily on 

international feeder funds, banks, related financial services entities and certain individuals.    

110. Since the Filing Date, the Trustee has been actively investigating and seeking to 

recover assets for the BLMIS estate in no fewer than a dozen different jurisdictions including, 

but not limited to, England, Gibraltar, Bermuda, the British Virgin Islands (“BVI”), the Cayman 

Islands, the Bahamas, Ireland, France, Luxembourg, Switzerland, Canada, Austria and Spain.  

Accordingly, the Trustee has retained the following International Counsel to assist him in further 

investigations and to represent him and the BLMIS estate in any foreign proceedings that have 

arisen or may arise in connection with BLMIS: (i) Lovells - England, Wales and other European 

jurisdictions; (ii) Higgs Johnson Truman Bodden - Cayman Islands; (iii) Williams Barristers & 

Attorneys – Bermuda; (iv) Attias & Levy – Gibraltar; (v) E.F. Collins – Ireland; (vi) Schiltz & 

Schiltz – Luxembourg; (vii) Schifferli – Switzerland; (viii) SCA Creque – BVI; and (ix) Kugler 

Kandestin – Quebec, Canada.  The Trustee will continue to seek court approval to retain 

professionals to investigate and represent him wherever estate assets may be found across the 

globe.

111. The Trustee’s international investigations have to date revealed a complex web of 

tangled investment structures that fed money into the Ponzi Scheme, involving several billion 

dollars and myriad actors.  In connection with that investigation, the Trustee, through B&H and 

International Counsel are monitoring and/or participating in over 260 pending and 81 potential 

international third-party proceedings involving Madoff and/or BLMIS.  Furthermore, the Trustee 

has served more than 75 subpoenas against more than 65 entities in 20 jurisdictions.  The 
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investigation is made even more challenging by the broad array of anti-discovery laws, bank 

secrecy statutes, and other foreign legislation designed to limit discovery by U.S. entities.  

However, the Trustee is working closely with International Counsel to use local laws to obtain 

necessary discovery.  

112. To date the Trustee has received significant documentation in response to the 

many subpoenas and other requests for information that have been filed and the Trustee is 

actively pursuing legal remedies against those entities and/or persons that have refused to timely 

respond to the Trustee’s requests for information.  Where the Trustee has been able successfully 

to discover the location of customer property, the Trustee is taking steps to freeze or otherwise 

secure such assets.  Below is a brief summary by jurisdiction of the international efforts currently 

being undertaken by the Trustee.  For a further discussion of the actions commenced in the 

Bankruptcy Court by the Trustee against certain of the international entities mentioned below, 

see section X.G infra.

England.

113. In England, the Trustee, who was granted recognition as a foreign representative 

for the purpose of gathering evidence, continues to investigate MSIL, a Madoff-affiliated entity 

and in so doing continues to work with MSIL’s JLs.  The Trustee has filed at least one, and is 

preparing to file additional, disclosure order applications in England to further his investigations.    

Gibraltar.

114. As noted in the Trustee’s prior Interim Reports, the Trustee’s investigations into 

the business and operation of BLMIS revealed numerous Gibraltar-related funds and banks with 

accounts and affiliations with BLMIS including an account held by Vizcaya Partners Limited 

(“Vizcaya”), a BVI fund with approximately $75 million located in Gibraltar.  On April 9, 2009, 

the Trustee filed a complaint in the Bankruptcy Court against Vizcaya and Banque Jacob Safra 
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(Gibraltar) Ltd. (“Safra”), seeking the return of $150,000,000 under SIPA and the Bankruptcy 

Code as a preferential transfer and also for turnover and accounting in connection with a transfer 

from BLMIS to Safra for the benefit of Vizcaya.  For a further discussion of the Vizcaya 

litigation in the Bankruptcy Court, see section X.G infra.

115. On October 28, 2009, the Supreme Court of Gibraltar (the “Gibraltar Court”) 

ordered the payment into the Gibraltar Court of $63,244,490.06 previously held in various 

accounts at Safra.  In addition, the Gibraltar Court also recognized the Trustee as the U.S. court-

appointed Trustee for the liquidation of the business of BLMIS “with such rights as such 

recognition by the Supreme Court of Gibraltar affords him and entitles him to apply for” and 

further ordered Bank Safra to produce documents to the Trustee, which documents have been 

produced.  

116. On October 29, 2009, Vizcaya, Zeus and Asphalia filed a notice of appeal in 

respect of the disclosure order.  On November 3, 2009 Vizcaya, Zeus and Asphalia made an 

application for a stay of execution against the disclosure order pending appeal (the “Gibraltar 

Appeal”) to the Court of Appeal. This was granted by the Court on condition that security for

costs in a sum to be agreed or if in default set by the Court were paid by Vizcaya, Zeus and 

Asphalia. The Trustee was also awarded his costs for the stay of execution application.

117. On November 18, 2009, there was a further hearing given that it had been 

impossible to reach an agreement on the sum of security for costs of the appeal. As a result of 

that hearing the Court ordered that Vizcaya, Zeus and Asphalia deposit the sum of £30,000 

($50,400.00) as security for the Trustee’s costs of the appeal.  The hearing of the Appeal was 

scheduled for February 9-10, 2010.  On February 18, 2010, the Gibraltar Appeal was dismissed, 

and the Trustee was awarded his costs, in the amount of £30,000, associated with that appeal.

Bermuda.
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118. Following months of investigation, the Trustee on July 15, 2009 filed a complaint 

in the Bankruptcy Court against Alpha Prime Fund Ltd. (“Alpha Prime”) as well as HSBC Bank 

plc and HSBC Securities Services (Luxembourg) S.A.   Alpha Prime is a Bermuda-based feeder 

fund that received more than $49 million in preference payments.  Alpha Prime failed to file an 

answer to the complaint and on August 19, 2009 the Trustee filed a request for an Entry of 

Default against Alpha Prime, which request was granted on September 1, 2009

119. The Trustee has also been able to freeze approximately $111,000,000.00 of funds 

held at the Bank of Bermuda Limited in Bermuda over which the Trustee maintains a claim and 

which funds have been claimed by other entities and authorities.

British Virgin Islands.

120. In BVI the Trustee has discovered and is actively investigating the involvement of 

no fewer than 20 feeder funds that funneled money into the Ponzi scheme.  The Trustee is 

currently engaged in settlement talks with a number of funds and has filed seven actions in the 

U.S. Bankruptcy Court against BVI funds, as further discussed in Section X.G infra.  In addition, 

the Trustee has served no fewer than 16 subpoenas against BVI-based funds.

121. Kingate Euro Fund Ltd. and Kingate Global Fund Ltd. (collectively, “Kingate”) 

are BVI-based feeder funds that received, collectively, more than $250 million in preference 

payments.  An action was commenced in the Bankruptcy Court against Kingate on April 14, 

2009, with a second amended complaint being filed on July 21, 2009.   The parties have 

undertaken settlement negotiations which are on-going.  

122. Thybo Asset Management Ltd, Thybo Global Fund Ltd., Thybo Return Fund Ltd. 

and Thybo Stable Fund Ltd. (collectively, the “Thybo Funds”), are BVI-based funds that, 

considered collectively, have received approximately $6 million in preference payments.  A 

complaint was filed against the Thybo Funds on July 15, 2009 asserting preference and 
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fraudulent transfer causes of action.  On or about August 25, 2009, an amended complaint was 

filed to include a count objecting to the SIPA claim filed by the Thybo Funds in the amount of 

$217,163,851.  Since filing the Amended Complaint, the parties have undertaken settlement 

negotiations, which are ongoing.

123. For discussion of proceedings commenced against Vizcaya, see ¶ 114 infra.

Cayman Islands.

124. In the Cayman Islands the Trustee has discovered and is actively investigating the 

involvement of no fewer than four feeder funds that fueled the Ponzi scheme.  Complaints have 

been filed against three funds in the Bankruptcy Court and the Trustee was recently granted 

leave to file a Complaint in the Cayman Islands against another.  See Section X.G infra.  

125. Harley International (Cayman) Ltd. (“Harley”) is a Cayman Islands-based feeder 

fund.  The Trustee’s investigation has revealed that Harley has received no less than $425 

million in 90-day preference payments.  A complaint was filed on May 12, 2009 in the 

Bankruptcy Court asserting preference and fraudulent transfer causes of action.  The clerk

entered a default on July 8, 2009.  On January 21, 2010, leave was granted by the Grand Court of 

the Cayman Islands, Financial Services Division to the Trustee to proceed with an action against 

Harley in the Cayman Islands.  

126. Herald USA Segregated Portfolio One is the sole fund of Herald Fund SPC 

(“Herald”), a Cayman Islands-based feeder fund.  The Trustee’s investigation has revealed that 

Herald received at least $537 million in preference payments.  The Trustee filed a complaint 

against Herald initiating an adversary proceeding in the Bankruptcy Court.  On October 13, 

2009, the Trustee filed a second amended complaint.  Herald filed a motion to dismiss the case, 

to which the Trustee has responded; an argument on the motion to dismiss is scheduled for May 

25, 2010. 
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127. Primeo Fund (“Primeo”) is a Cayman Islands-based feeder fund that is currently 

in liquidation in the Cayman Islands.  A complaint was filed against Primeo in the Bankruptcy 

Court on July 15, 2009.  Primeo failed to respond to the suit papers, and the Clerk entered a 

Default against Primeo on Sept. 1, 2009.  

Ireland.

128. In Ireland, the Trustee has discovered two feeder funds, which collectively 

received more than $380 million in preference payments.  The Trustee is continuing to 

investigate these funds and related entities and has issued several subpoenas in connection with 

that investigation.  

Luxembourg.

129. In Luxembourg, the Trustee’s investigation has revealed the existence of two 

feeder funds that collectively fed more than $1.5 billion into BLMIS.  One of these funds, 

Luxalpha SICAV, is currently in liquidation under Luxembourg law and the Trustee is in 

discussions with Luxalpha SICAV’s liquidators concerning the disposition of its assets and 

access to information.  

Other Jurisdictions.

130. In addition to the jurisdictions and entities identified above, the Trustee is also 

actively investigating other feeder funds and related institutions connected to BLMIS in Panama, 

St. Lucia, Canada, Austria and Switzerland.  

B. DOMESTIC PROCEEDINGS

Related Civil Third Party Actions.

131. Since the Filing Date, the Trustee has been monitoring legal proceedings filed by 

various third parties who allege to have suffered losses and incurred damages resulting from 

Madoff’s Ponzi scheme and their direct or indirect investments with BLMIS (the “Third Party 
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Actions”).  At present, there at least 178 Third Party Actions filed in state and federal courts 

across the country.  The plaintiffs in the Third Party Actions generally consist of: (i) investors 

whose funds were invested with BLMIS indirectly through feeder funds and other investment 

vehicles; (ii) investors who were direct customers of BLMIS who invested with BLMIS through 

Madoff, Madoff family members and other BLMIS insiders; and (iii) state governmental bodies 

which seek the return of investment losses by their respective state’s residents. 

132. The plaintiffs in the Third Party Actions brought against feeder funds generally 

allege that these entities negligently – and even fraudulently, and in a breach of their fiduciary 

duty, convinced them to invest their money in a fund that was invested either fully or partially 

with BLMIS.  Many of these lawsuits, which generally are either private party actions, securities 

class actions or derivative actions, seek damages against feeder funds and management 

companies against which the Trustee has also asserted claims in this Court.  A majority of these 

Third Party Actions are pending in the Southern District of New York, although there are many 

cases pending nationwide.  To date, there have been a handful of decisions by both state and 

federal courts on motions to dismiss by defendants in these  actions.

Domestic Feeder Funds Investigations.

133. The Trustee is also continuing his investigation of the domestic feeder funds that 

were customers of BLMIS, perhaps facilitated the fraud, or received preferences and fraudulent 

transfers.  Some of the domestic feeder funds investigations are discussed below.

Tremont Group.

134. The Tremont Group Holdings companies, based in Rye, New York, comprised 

both multi manager proprietary funds under the Tremont name and single manager funds under 

the Rye Select brand name.  Five of the Rye Select funds were either entirely or significantly 

invested through BLMIS. 
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135. After the Trustee sent a demand letter for the return of preferential transfers and 

fictitious profits, of Tremont, through its counsel, entered into a “standstill” agreement with the 

Trustee pursuant to which it agreed not to release or distribute any of the monies in the accounts 

of the Rye Select, and subsequently, Tremont, funds, until the Trustee had concluded its 

investigation.  In this regard, the Trustee and his Counsel have interviewed several members of 

management and issued subpoenas to various third parties.

138. There have been a series of meetings and negotiations with Tremont in an effort 

to resolve the Trustee’s claims.  The Trustee is presently evaluating the latest settlement proposal 

received from Tremont.  

Maxam Capital.

136. The Trustee has issued demand letters seeking the return of preferential and 

fraudulent transfers, and Rule 2004 subpoenas for documentation to Maxam Capital.  Based 

upon restrictions placed upon Maxam’s Bank of America bank account as to the use of funds 

which the Trustee deemed to be customer property, Maxam instituted a court action in May 2009 

against Bank of America in Connecticut state court for relief and unrestricted use of the Bank of 

America accounts monies.  Shortly thereafter, Bank of America commenced an interpleader 

action in this Court against the Trustee and Maxam seeking, among other things, a declaration as 

to the right to the bank account monies and a stay of the Connecticut action.  The Trustee joined 

in seeking a stay of the Connecticut action, the state where Maxim conducted its business.  

Following oral argument, this Court issued an Order, dated June 17, 2009, staying the 

Connecticut action and ordering the deposition of Maxam’s founder and the former co-founder 

of Tremont.  Such deposition occurred on July 7, 2009, at which time questions seeking the 

identities and financial information of foreign investors was objected to based on claims of 

statutory privacy obligations under Cayman Islands law.  
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137. Maxam made an application in August 2009 to the court in the Cayman Islands 

for relief from the local privacy laws to comply with our subpoena and request for foreign 

investor information.  On September 14, 2009, the Cayman Islands court, after submission of a 

supporting affidavit by the Trustee, granted the application and allowed the disclosure of the 

information to the Trustee.  

138.  After review of the information obtained as a result of the Cayman court 

decision,   the Trustee served an additional Rule 2004 subpoena  upon Citco  Global Custody NV 

in December 2009, seeking financial and other information about a number of the foreign 

investors.  Citco cooperated in seeking to provide the information about several of the investors. 

However, two of them, located in Jersey,  Maxima Alpha Bomaral and Maxima Alpha Strategy 

Funds, commenced an action in early February 2010 in the Netherlands seeking an injunction to 

prohibit Citco from complying with the Trustee’s subpoena.  In support of Citco’s attempted 

compliance, the Trustee submitted a supporting affidavit to the Dutch court.  On February 11, 

2010, the Dutch court denied the application of the funds noting, among other things, that if they 

wanted to contest the subpoena, they could do so in the Bankruptcy  Court in the SDNY.  The 

Trustee is in the process of receiving and reviewing the information from Citco in its further 

investigation to trace the  monies.  

Beacon/Andover.

139. Rule 2004 subpoenas were issued in the summer of 2009 to Beacon and Andover 

funds and their management companies.  Based upon the Trustee’s independent investigation 

and information received pursuant to bank subpoenas, it was determined that only a portion of 

these funds’ investments were placed with BLMIS.  The Trustee obtained a “standstill” 

agreement with the funds’ management regarding segregating certain funds while an 
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investigation as to potential liability for the fraudulent transfers predicated upon their lack of 

good faith was concluded.  

140. The investigation of the funds and its sub-advisers, including Ivy Asset 

Management (currently owned by Bank of New York) and JP Jeannerett, is continuing.  In this 

regard, the Trustee’s Counsel has recently interviewed recently several of the members and 

principals of the management companies.  The conclusion of the investigation should occur 

shortly.

P&S Partnership/S&P Partnership.

141. These two funds were formed shortly after the 1992 SEC enforcement action 

against Avellino and Bienes.  In light of the amount of monies involved in these funds, it was 

determined no further investigation of these funds was necessary or cost effective.  Settlement 

proposals are being considered.  

C. BANKS & OTHER FINANCIAL INSTITUTIONS

142. During the Report Period, and primarily as a result of international and domestic 

feeder fund investigations, the Trustee has identified and commenced investigations of numerous 

banks and other financial institutions involved with various feeder funds and BLMIS.  The 

Trustee’s investigation of these banks and financial institutions is continuing.  As mentioned 

above and as further described in Section X.G infra, the Trustee has brought suit against various 

feeder funds to date.  

143. Various banks and financial institutions were involved with the feeder funds in a 

number of different capacities.  For example, some were custodians of the funds, others were 

administrative agents charged with calculating the net asset value of the funds, others were 

involved in transactions associated with the BLMIS account at J.P. Morgan Chase.  Some banks  

and financial institutions wore multiple hats, assuming a number of roles.  Third party actions 
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have been brought in both the United States and abroad that charge the banks, for instance, with 

some degree of complicity, money laundering or negligence in connection with the Madoff 

fraud.  The Trustee continues to monitor these actions as he investigates the roles of various 

banks and financial institutions.   

D. POTENTIAL INSIDERS AND CORPORATE ASSETS

144. During the Report Period, the Trustee and his professionals have continued their 

investigatory efforts into potential insiders of BLMIS and Madoff to ascertain whether they were 

the unlawful recipients of BLMIS customer property or corporate assets.  

145. The work of the Trustee and his professionals has greatly expanded as the insider 

investigations have progressed.  Many more document requests and subpoenas have been drafted 

and issued, and there has been an exponential increase in the number of documents reviewed and 

business transactions analyzed.  

146. The knowledge gained to date has greatly progressed the investigations into 

particular insiders.  In addition, the Trustee’s professionals have gained an advanced 

understanding of the transactions between BLMIS and select individuals with whom Madoff 

appears to have had a special relationship.  

147. The cumulative effect of the investigatory efforts to date has uncovered a number 

of inter-relationships among many of the potential insiders.  In addition, the Trustee’s 

professionals have also been able to detect a series of patterns of financial dealings and/or 

transactions between BLMIS and at least some of Madoff’s preferred investors.  This has 

enabled the Trustee’s professionals to identify additional targets for investigation, to locate 

additional suspect transactions, and in some instances, to identify potential motives underlying 

particular suspect transactions.
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148. Upon completion of the insider investigation, the Trustee intends to seek through 

litigation recovery of any customer property or corporate assets that were improperly transferred 

to insiders.

E. EVIDENCE GATHERING

149. Within hours of the appointment of the Receiver, AlixPartners began certain 

efforts to identify and preserve BLMIS paper documents, microfilm, microfiche and electronic 

data (hereinafter referred to as “documents”) at the three (3) facilities used by BLMIS – the main 

office at 885 Third Avenue in Manhattan, the disaster recovery site at the Bulova Building in 

Astoria, Queens and a warehouse in Long Island City, Queens.  Starting on December 15, 2008, 

at the direction of the Trustee, AlixPartners coordinated efforts with the FBI to identify and 

provide forensic images and server data for review and analysis  and conducted numerous 

forensic analysis of electronic data.

150. In addition, AlixPartners engaged in the following activities to gather and 

preserve evidence: coordinated the recovery of data from hard drives and other media that were 

physically damaged or had failed during the normal course of use; conducted a site survey of the 

885 3rd Avenue and Bulova facilities to identify and preserve loose media (i.e. floppy disks, 

DVD/CDs, etc.); previewed each collected computer hard drive to document all user profiles; 

and extracted for analysis and review data identified for particular custodians, including certain 

Madoff family members and employees.

151. With the assistance of AlixPartners, the Trustee has identified and preserved 

various items of electronic media.  The preserved data have been forensically imaged allowing 

analysis and future use as evidence.  AlixPartners has identified and collected server data from 

BLMIS facilities and equipment and has coordinated the preservation of BLMIS data.  These 
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data have been loaded into a secure web-based document review program to accommodate the 

B&H attorneys review.   

152. The Trustee has engaged AlixPartners to retain BLMIS documents which were 

obtained from the main BLMIS office at 885 Third Avenue in Manhattan, the BLMIS Disaster 

Recovery site at the Bulova Building in Astoria, Queens and a warehouse in Long Island City, 

Queens.   

153. Through Counsel and Consultants, the Trustee has organized within a warehouse 

approximately seven thousand boxes of BLMIS’ paper documents, reviewed those documents to 

develop an index of boxes containing paper documents at the folder level and to identify 

approximately 8.3 million pages of those documents to scan,  a significant portion of which have 

been processed so as to enable full-text searching.  In addition, through Counsel and Consultants, 

the Trustee has continued to inventory and selectively assess the contents of more than 4,000 

reels of microfilm and 87 transfile boxes of microfiche.

154. In addition, the Trustee has accumulated and stored in secure and forensically 

sound formats more than 1.4 million emails, and more than 1,500 types of electronically stored 

information which include but are not limited to desktop computers, laptop computers, AS/400 

computers, back-up tapes, hard drives, network storage, PDAs, floppy disks, compact discs and 

memory cards.

155. Beyond identifying and analyzing BLMIS documents, the Trustee has issued to 

more than 600 parties subpoenas and has received documents from more than 150 parties,  

consisting of approximately 6 million documents.  The Trustee receives these documents in a 

variety of formats.  Like the BLMIS documents, responses to subpoenas are processed and 

imported into a litigation support database to accommodate attorney and consultant review.
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156. Under the Trustee’s direction, Counsel and Consultants have assessed many of 

these responses to subpoenas and have indexed them with respect to various investigations and 

current and prospective law suits.  Consequently, the Trustee’s understanding of BLMIS’ 

relationships with BLMIS’ investor, employees, vendors and others has grown substantially.

157. As a result of this work and under the Trustee’s direction, Counsel and 

Consultants have indexed, organized and extracted information pertaining to BLMIS’ operations, 

communications, books and records.  This enabled B&H, AlixPartners and FTI to assess many of 

BLMIS’ documents.  Consequently, the Trustee has assembled in substantial detail and for 

extensive periods of time BLMIS’ financial history and relationships with BLMIS’ investors, 

employees, vendors and others.

IX. INITIAL ALLOCATION OF FUNDS AND DISTRIBUTION TO CUSTOMERS.

158. As noted in ¶ 1 supra, the Trustee expects to file a motion with the Bankruptcy 

Court seeking the Court’s approval of (i) the Trustee’s allocation of recovered property to the 

Customer Fund and (ii) the Trustee’s proposed interim pro rata distribution of the Customer 

Fund to over-the-limits customers.  The Trustee hopes to file such motion for an initial allocation 

and distribution of funds to customers during the summer of 2010 and to make an interim 

distribution before year end.

159. In view of the fact that “customer property is not sufficient to pay in full the 

claims [of customers entitled to SIPA protection and SIPC, as subrogee],” in reliance on section 

78fff-2(c)(3) of SIPA and other statutory authority and common law, the Trustee commenced the 

adversary proceedings described in section X.G infra, as well as engaging in various other 

investigations as described above in section VIII aimed at gathering assets for liquidation and 

eventual distribution.  
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160. Any other recoveries from the defendants referred to in the below-referenced 

adversary proceedings, as well as additional recoveries from any other sources, will, with the 

Court's approval, be allocated to the Customer Fund and be subject to a supplemental pro rata 

distribution to the remaining over-the-limits customer-claimants and SIPC, as subrogee for its 

cash advances to the Trustee to satisfy allowed customer claims.

X. BANKRUPTCY COURT PROCEEDINGS

A. NET EQUITY DISPUTE

161. As discussed in Section VII.A supra, as of March 31, 2010 the Trustee had issued 

12,249 customer claim determinations in accordance with SIPA and the Claims Procedures 

Order.  For purposes of determining each customer’s “net equity,” as that term is defined under 

SIPA, the Trustee has credited the amount of cash deposited by the customer into his BLMIS 

account, less any amounts already withdrawn by him from his BLMIS customer account (the 

“cash in/cash out approach”).

162. Various customers have filed adversary proceedings, see infra, and objections to 

the Trustee’s determination of their claims, in which they argue that the Trustee’s cash in/cash 

out approach is contrary to the statutory definition of “net equity” (the “Net Equity Dispute”).  

These customers argue instead that the Trustee is required to allow customer claims in the 

amount shown on the November 30, 2008 BLMIS customer statements.   

163. Because the Net Equity Dispute is an issue of comprehensive application in this 

SIPA liquidation, the Trustee filed a motion for a scheduling order on the Net Equity Dispute.  

On September 16, 2009, the Court issued an order scheduling adjudication of the “net equity” 

issue (the “Scheduling Order”), setting forth a briefing schedule and hearing date that permitted 

customers and other interested parties to participate in the adjudication of this issue. [Dkt. No. 
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437]  In addition, the Court limited the briefing to be submitted pursuant to the Scheduling Order 

solely to the Net Equity Dispute.  Briefing of issues ancillary to that dispute have been deferred.

164. In accordance with the Claims Procedures Order and the Scheduling Order, on 

October 16, 2009, the Trustee submitted his memoranda of law and other papers in support of his 

motion for an order (a) upholding the Trustee’s determinations denying 78 customer claims for 

the amounts listed on the last customer statement,8 (b) affirming the Trustee’s determination of 

“net equity,” and (c) expunging those objections with respect to the determinations relating to 

“net equity.” [Dkt. No. 525]  The Trustee argues that the cash in/cash out approach to calculating 

“net equity” is the only one consistent with SIPA, bankruptcy law, principles of equity, and 

common sense.  

165. Over thirty briefs and twenty pro se submissions were filed in response to the 

Trustee’s Net Equity Motion.  Two customers and SIPC filed papers in support of the Trustee’s 

Net Equity Motion.  Briefing was concluded on January 15, 2010 and a hearing was held on 

February 2, 2010.

166. On March 1, 2010, the Court issued a decision upholding the Trustee’s Net 

Investment Method as the only one consistent with the plain meaning and legislative history of 

the statute, controlling Second Circuit precedent, and considerations of equity and practicality.  

[Dkt. No. 2020].

167. Numerous notices of appeal have been filed on behalf of claimants.  Counsel for 

the Trustee conferred with counsel for certain claimants, SIPC, and the SEC regarding the 

possibility of certifying the appeal directly to the Second Circuit.  All were in agreement that the 

speediest resolution of the Net Equity Dispute was in the best interests of the customers and the 

estate.  A joint application was made to the Court requesting that the Court certify the Net Equity 

08-01789-brl    Doc 2207    Filed 04/14/10    Entered 04/14/10 13:55:33    Main Document 
     Pg 51 of 83

12-02047-brl    Doc 4-11    Filed 11/29/12    Entered 11/29/12 20:48:34     Exhibit 11
 Trustees Amended Third Interim Report    Pg 52 of 84

Case 1:12-cv-09408-VM   Document 40-14    Filed 02/19/13   Page 55 of 92



52

Order for immediate appeal to the Second Circuit.  On March 8, 2010, the Court entered an order 

certifying the appeal [Dkt. No. 2022].  

B. OBJECTIONS TO CLAIMS DETERMINATIONS

168. In connection with the determination of customer claims, as of March 31, 2010, 

2,619 objections had been filed by claimants with the Bankruptcy Court to the Trustee’s 

determination of such claims.  As required by the Claims Procedures Order, and as described in 

each Determination Letter sent by the Trustee, claimants of BLMIS have thirty (30) days from 

the receipt of the Determination Letter to object to the Trustee’s determination of their claim.  

Notice of and reasons for such objection must be provided to the Trustee and to the Bankruptcy 

Court.

169. The objectors have cited, among others, the following reasons for objecting to the 

Trustee’s determination of their claims: (i) the use of the “cash in, cash out” method for 

calculating the value of claims is inappropriate and claims should be valued based on the BLMIS 

November 30, 2008 statement; (ii) claimants should receive interest on deposited amounts; (iii) 

the Trustee is required to commence an adversary proceeding as the Trustee is attempting to 

avoid gains on claimants’ investments; (iv) there is no legal basis for requiring execution of a 

Partial Assignment and Release prior to payment of SIPC advance; and (v) claimants are entitled 

to immediate payment of the $500,000 SIPC advance; (vi) claimants also argue that there is no 

statutory requirement that a “customer” must have an account directly with the debtor and that 

Congress intended for “customer” to be broadly interpreted; and/or (viii) other claimants argue 

that as a result of their joint account status, each named account holder should be entitled to 

payment of a SIPC advance.

                                                                                                                                                            
8 As of the date of the Trustee’s Motion, 78 customer claimants had filed an objection to the Trustee’s determination of their 
claim on the basis of the Net Equity Dispute.  
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170. As described in ¶ 90 supra, the Trustee has departed from the practice in past 

SIPC proceedings and has committed to paying the undisputed portion of any disputed or 

objected-to claim, even if there is a dispute over the full amount of the claim.  The purpose of 

this procedure is to expedite payment of SIPC protection to claimants while preserving their 

rights to dispute the total amount of their claim.

C. CLAIMANTS WITHOUT ACCOUNTS

171. The Trustee has taken the position for purposes of determining customer claims 

that only those claimants who had an account at BLMIS constitute “customers” of BLMIS (as 

defined in section 78lll(2) of SIPA).  Where it appears that a claimant did not have an account in 

his/her/its name at BLMIS (“Claimant Without An Account”), he/she/it is not a customer of 

BLMIS under SIPA and the Trustee has denied his/her/its claims for securities and/or a credit 

balance.

172. On or about December 8, 2009, the Trustee issued approximately 8,500 claims 

determinations in which the Trustee denied the claims of Claimants Without An Account who 

invested with intermediary entities, which in turn may have directly or indirectly invested with 

BLMIS.  Approximately 2,000 objections have been filed in response to the Trustee's claims 

determinations and the construction of the term “Customer,” and how that term should be 

applied to determine the validity of their claim.  Claimants Without An Account have asserted 

that they are customers of BLMIS, and as such, they are each entitled to receive up to 

$500,000.00 of SIPC protection.

173.  On March 19, 2010, the Trustee filed a motion for a scheduling order on the issue 

of deciding who constitutes a customer under SIPA and resolving the claims objections of the 

Claimants Without An Account [Dkt. No. 2052].  A hearing on the motion is scheduled for April 

13, 2010.  
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174. The motion proposes the following briefing schedule: (i) on or before June 11, 

2010, the Trustee shall file a motion and supporting papers (the “Motion”) to affirm certain 

claims determinations as to which objections have been filed, specifically with regard to the 

Trustee's determinations that the claimants did not have accounts at BLMIS and therefore were 

not customers of BLMIS; in accordance with the Claims Procedures Order, the Motion shall 

identify those claimants who have filed objections to his determination of their claims for which 

he intends to schedule a hearing (the “Objecting Claimants”); (ii) SIPC shall file any brief with 

reference to the Motion on or before June 11, 2010; (iii) the Objecting Claimants shall file their 

responses to the Motion on or before July 12, 2010; (iv) any Interested Parties (as further defined 

below in paragraph) who wish to file a brief in opposition to the Trustee's Motion shall file their 

briefs on or before July 12, 2010; (v) any Interested Parties who wish to file a brief in support of 

the Trustee's Motion shall file their briefs on or before August 10, 2010; (vi) to the extent that 

Interested Parties who filed briefs in accordance with clause (v) above raise issues, factual or 

legal, that have not been previously raised, Interested Parties who filed a brief in opposition to 

the Trustee's Motion in accordance with paragraph F above may file a reply brief addressing 

such issues on or before August 20, 2010; (vi) the Trustee and SIPC shall file any reply papers 

on or before September 20, 2010; and (vii) the Court shall hold a hearing on the Motion on 

October 19, 2010, at 10:00 a.m., or such other time as the Court determines.  The Court will only 

consider the Trustee's construction of the term “Customer” as it relates to the Claimants Without 

An Account.  All other issues raised by the Objecting Claimants will be resolved in subsequently 

scheduled hearings.

D. THIRD-PARTY ACTIONS AGAINST THE TRUSTEE

Rosenman Family LLC v. Picard, et al., Adv. Pro. No. 09-1000 (BRL).
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175. On January 1, 2009, Rosenman Family LLC, a BLMIS customer, filed an 

adversary proceeding seeking the return of $10 million dollars it deposited mere days before 

BLMIS collapsed.  The Trustee moved to dismiss the complaint under Federal Rule of Civil 

Procedure 12(b)(6), arguing that Rosenman Family LLC was a “customer,” as that term is 

defined under SIPA, and could thus only recover through the customer claims process set forth in 

that statute.  This Court granted the Trustee’s motion, and Rosenman Family LLC appealed the 

decision to the United States District Court for the Southern District of New York.  The appeal 

was assigned to the Honorable Naomi R. Buchwald.  After full briefing, oral argument was held 

on October 26, 2009.  

176. On November 30, 2009, the District Court issued an opinion affirming the 

Bankruptcy Court’s dismissal of the complaint.  The District Court agreed that Rosenman Family 

LLC was a “customer” as that term is defined under SIPA, and that the funds he deposited with 

BLMIS were part of the fund of customer property such that they could not be returned to him 

outright.  Rather, Rosenman Family LLC must participate in the claims process as set forth in 

SIPA.

177. On December 23, 2009, Rosenman Family LLC filed a notice of appeal of the 

District Court’s decision to the Second Circuit.  Rosenman Family LLC’s appellate brief is due 

on April 15, 2010. 

Hadleigh Holdings LLC v. Picard, et. al., Adv. Pro. No. 09-1005 (BRL).

178. A similar complaint was filed on January 7, 2009 against the Trustee by Hadleigh 

Holdings LLC (“Hadleigh”), a BLMIS customer which deposited $1 million dollars just a few 

days before the collapse of BLMIS.  The Trustee filed a motion to dismiss the complaint under 

Federal Rule of Civil Procedure 12(b)(6).  While the motion was pending, Hadleigh Holdings 

LLC filed an amended complaint.  After the Trustee filed a motion to dismiss the amended 

08-01789-brl    Doc 2207    Filed 04/14/10    Entered 04/14/10 13:55:33    Main Document 
     Pg 55 of 83

12-02047-brl    Doc 4-11    Filed 11/29/12    Entered 11/29/12 20:48:34     Exhibit 11
 Trustees Amended Third Interim Report    Pg 56 of 84

Case 1:12-cv-09408-VM   Document 40-14    Filed 02/19/13   Page 59 of 92



56

complaint, the case was voluntarily dismissed by Hadleigh.  The customer claim of Hadleigh has 

been determined and partially satisfied by the Trustee.

Albanese, et al. v. Picard, Adv. Pro. No 09-1265 (BRL).

179. On June 5, 2009, a class action (“Class Action”) complaint was filed by several 

BLMIS customers on behalf of a prospective class against the Trustee regarding the Net Equity 

Dispute.  Plaintiffs sought a declaratory judgment that the Trustee’s cash in/cash out approach to 

“net equity,” as that term is defined under SIPA, is invalid.  Instead, they allege that the Trustee 

should allow claims based on the November 30, 2008 BLMIS customer account statements.  The 

Class Action seeks to certify a class of customers who “are adversely affected by the Trustee’s 

definition of ‘net equity’ under SIPA.”  

180. The Trustee answered the complaint on July 17, 2009.  As discussed above, the 

Court issued a Scheduling Order on the Net Equity Dispute on September 16, 2009.  Thereafter, 

the parties entered into a stipulation staying the pendency of the Class Action until a final, non-

appealable order regarding the Net Equity Dispute is issued.

Peskin, et al. v. Picard, Adv. Pro. No. 09-1272 (BRL).

181. On June 10, 2009, three BLMIS customers filed an adversary proceeding seeking  

declarations that the Trustee must allow their customer claims in the amounts shown on their 

November 30, 2008 customer statement and that the Trustee is not permitted to deduct 

preference monies from their SIPC advances.  Plaintiffs also sought compensatory damages for 

breach of fiduciary duty, alleging that the Trustee breached his duties to them by failing to 

promptly determine their customer claims and by “inventing” a new definition of “net equity.” 

182. On July 17, 2009, the Trustee moved to dismiss the Complaint in its entirety 

pursuant to Federal Rule of Civil Procedure 12(b)(6), or in the alternative, to strike certain 

portions thereof.  The Trustee moved on several bases, including: (i) Plaintiffs failed to adhere to 
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the Claims Procedures Order; (ii) Plaintiffs lacked standing because the harm they alleged – the 

Trustee’s interpretation of “net equity” – would benefit them rather than harm them; and (iii) 

that, in the alternative, certain paragraphs should be stricken pursuant to Federal Rule of Civil

Procedure 12(f).  On August 17, 2009, Plaintiffs filed an opposition to the Trustee’s motion to 

dismiss the Complaint.  (Peskin, Dkt. No. 30).  The Trustee filed a reply on August 28, 2009 and 

this Court heard oral argument on September 9, 2009.  

183. The following day, this Court issued a memorandum decision and order granting 

the Trustee’s motion to dismiss the complaint.  This Court held that the Plaintiffs’ action violated 

the Claims Procedures Order and that permitting Plaintiffs to litigate their case was 

fundamentally unfair to other customers.  In addition, the Court found that permitting such a 

course of action would lead to an unwieldy process of adjudicating claims.  In light of the 

Trustee’s motion for a scheduling order regarding the Net Equity Dispute in which Plaintiffs and 

all other customers may participate, the Court dismissed the portion of the complaint concerning 

the Net Equity Dispute.

184. The Court also dismissed the remaining causes of action in Plaintiffs’ complaint.  

With regard to the preference issue, the Court held that the dispute was not ripe because the 

Trustee did not deduct preference monies from Plaintiffs’ SIPC advances.  As for the breach of 

fiduciary duty claim, the Court found that whether the Trustee breached a fiduciary duty cannot 

be decided until the appropriateness of the “net equity” methodology is resolved.  Thus, the 

Court dismissed that portion of the complaint without prejudice with leave to re-file pending the 

outcome of the Net Equity Dispute. 

185. On September 18, 2009, Plaintiffs filed a notice of appeal from the order 

dismissing their complaint.  The appeal was assigned to the Honorable John G. Koeltl in the 
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Southern District of New York.  The parties completed briefing before the District Court on 

January 4, 2010, and are waiting for the District Court to schedule oral argument.

E. OBJECTIONS TO FEE APPLICATIONS

186. During the First Fee Period, the Peskin plaintiffs filed a fifty-one page objection 

(the “First Fee Objection”) in the Bankruptcy Court to the first fee applications of B&H and the 

Trustee (the “Fee Applications”).  Raising issues ancillary to the services and compensation of 

the Trustee and B&H, the Objection was essentially a reiteration of the Complaint the Peskin 

plaintiffs filed.  In short, it raised the very same arguments and allegations previously raised by 

the Peskin plaintiffs regarding the Net Equity Dispute and certain factual allegations relating to 

their particular customer accounts.  The Objection attempted to use the Peskin plaintiffs’ prior 

arguments about the Net Equity Dispute as a basis for alleging that the Trustee and B&H have a 

conflict of interest and should be disqualified from serving.  

187. SIPC and the Trustee filed replies to the First Fee Objection, and at a hearing 

before the Bankruptcy Court on August 6, 2009, the Court stated that the Net Equity Dispute was 

raised in the context of the adversary proceeding, and was not properly before the Court at that 

time.  The Court further stated that it found “no merit to the objections,” and approved the Fee 

Applications.  On August 14, 2009, the Peskin plaintiffs moved for leave to appeal seeking 

seeking interlocutory review of the Bankruptcy Court’s order granting the Fee Applications.  

188. The Trustee filed a memorandum and supporting documents in opposition to the 

motion for leave detailing multiple grounds as to why the motion was improper and should be 

denied, including that the Peskin plaintiffs lack standing to appeal and that they failed to meet 

the necessary requirements for leave to appeal an interlocutory order.  The matter thereafter was 

submitted to the District Court and was assigned to the Honorable George B. Daniels.  On 

January 11, 2010, Judge Daniels issued an order denying the Peskin plaintiffs’ motion.  
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189. On November 24, 2009, the Trustee and B&H filed their Second Fee 

Applications.  Once again, the Peskin plaintiffs filed an objection (the “Second Fee Objection”), 

raising virtually the identical issues as they did in their First Fee Objection, and the Trustee and 

B&H filed responsive papers.  At a hearing on the Second Fee Applications held on December 

17, 2009, the Court found that there was nothing in the objection that raised issues that the Court 

had not previously dealt with.  The Court further found that the Peskin plaintiffs’ Rule 2004 

argument was “bordering on frivolous,” and overruled the objection and entered an order 

approving the Second Fee Applications on December 17, 2009.

190. On December 23, 2009, the Peskin plaintiffs filed another motion for leave 

(“Second Motion for Leave”) seeking interlocutory review of the December 17, 2009 order.  

Once again, the Peskin plaintiffs’ motion and supporting papers filed contained the same 

allegations - alleged bad acts of the Trustee, his alleged improper interpretation and 

implementation of SIPA with regard to “net equity,” spurious allegations regarding the purposes 

and history of SIPA and SIPC, as well as ad hominem attacks against the Trustee and SIPC.  On 

January 5, 2010, the Trustee and B&H filed a memorandum and supporting documents in 

opposition to the Second Motion for Leave.  As of the date of this Report, no judge has yet been 

assigned to the matter.

F. COMMENCEMENT OF BLM AIR CHARTER LLC CHAPTER 11 CASE

191. During the Report Period, the Trustee and the Chapter 7 Trustee also caused an 

entity related to BLMIS, BLM Air Charter LLC (“BLM Air”), to file a chapter 11 petition in the 

United States Bankruptcy Court for the Southern District of New York (In re BLM Air Charter 

LLC, Case No. 09-16757 (BRL)).  The commencement of the BLM Air bankruptcy case was 

necessary to preserve, and ultimately to recover for the benefit of the BLMIS estate, a significant 

asset in the form of an ownership interest in a private aircraft worth millions of dollars.  
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192. BLM Air was an entity formed by Madoff to own and manage his various 

interests in private aircraft.  Madoff assigned 100% of BLM Air’s economic interest to BLMIS, 

and he retained legal title and was its sole Manager. From 2001 through 2008, virtually all of the 

funds used by BLM Air to purchase and maintain its various aircraft assets were transferred from 

BLMIS to BLM Air.

193. BLM Air’s primary remaining asset is a 50% undivided tenant-in-common 

interest in an Embraer Legacy 600, Model EMB-135 BJ aircraft (the “Aircraft”), which was 

purchased in 2007 for $24 million.  The other co-owner of the Aircraft is BDG Aircharter, Inc. 

(“BDG”). 

194. BLM Air and BDG are jointly and severally obligated to make payments due 

under two warranty and maintenance service agreements for the Aircraft and its engines with 

Embraer Aircraft Customer Services, Inc. (“EACS”) and Rolls-Royce Corporation (“Rolls-

Royce”).  BDG has for an extended period of time failed to make its share of payments due to 

EACS or Rolls-Royce, and since the BLMIS and Madoff bankruptcy proceedings, BLM Air no 

longer had funds available to make its share of payments EACS and Rolls-Royce.  

195. As of October 2009, Rolls-Royce threatened to terminate the agreement in the 

event full payment of all amounts due was not received by November 13, 2009.  Because the 

continued existence of the Rolls-Royce agreement significantly enhances the value of the 

Aircraft, the Trustee and the Chapter 7 Trustee commenced on BLM Air’s behalf a voluntary 

petition for relief under Chapter 11 of the Bankruptcy Code on November 12, 2009.

196. The Trustees believe that a sale of the entire Aircraft will yield a greater recovery 

than would a sale of only BLM Air’s 50% interest in the Aircraft.  Accordingly, on December 3, 

2009, BLM Air filed a complaint commencing an adversary proceeding against the Aircraft’s co-

owner BDG, and its lender, Valley Commercial Capital, LLC, seeking among other things, 
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authority pursuant to Bankruptcy Code § 363(h) to sell the entire Aircraft free and clear of 

BDG’s interest.   BDG and ValCom filed responsive pleadings in January 2010.  The parties 

have agreed to an expedited discovery schedule in the adversary proceeding, pursuant to which 

summary judgment motions are to be submitted to the Court by August 2, 2010.  

197. In the meanwhile, BLM Air has retained Guardian Jet, Inc. (“Guardian”) as 

aircraft broker in order to maximize the value obtained for the estate through either a sale of the 

entire Aircraft or through a sale of BLM Air’s 50% interest in the Aircraft.  BLM Air submitted 

an application to the court for approval of the retention on March 19, 2010, and BDG and 

ValCom filed limited objections in opposition to the application.  The parties have subsequently 

come to an agreement pursuant to which BDG and ValCom will withdraw their limited 

objections, and expect to submit an agreed-upon consent order to the Court for approval of 

Guardian's retention promptly. 

G. AVOIDANCE ACTIONS BY THE TRUSTEE

Picard v. Vizcaya Partners Limited and Banque Jacob Safra (Gibraltar) Ltd. Adv. Pro. No 09-
1154 (BRL).

198. On April 9, 2009, the Trustee filed a complaint in the Bankruptcy Court for the 

Southern District of New York against Vizcaya Partners Limited (“Vizcaya”) and Banque Jacob 

Safra (Gibraltar) Ltd. (“Bank Safra”), seeking return of $150,000,000 under SIPA §§ 78lll(4) and 

78fff-2(c)(3), and sections 542, 547, 550(a)(1), and 551 of the Bankruptcy Code as a preferential 

transfer and also for turnover and accounting in connection with a transfer from BLMIS to Safra 

for the benefit of Vizcaya.  

199. Of that $150 million, approximately $75 million was held in various accounts at 

Bank Safra or in a Gibraltar Court, which money was frozen by the Gibraltar authorities and 

which the Trustee is claiming for the benefit of the estate.  The Trustee was added as an 
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interested party to a Gibraltar-based Judicial Review Action, which was filed by Vizcaya against 

the Gibraltar Attorney General and Bank Safra in order to regain control over frozen funds held 

in its account at Bank Safra.  

200. There are several related matters pending before the Gibraltar Supreme Court.  

One of these is a Judicial Action, Claim No. 2009-Misc-13, that was filed by Vizcaya Partners, 

Limited on February 18, 2009 and includes interested parties Bank J. Safra (Gibraltar) Limited 

and Irving H. Picard.  Another is a claim filed by the Trustee on July 9, 2009, Claim No. 2009-P-

193, against Vizcaya, Bank Safra, and related parties Siam Capital Management (“Siam”), 

Asphalia Fund Limited (“Asphalia”), and Zeus Partners Limited (“Zeus”) for an injunction or 

freezing order, disclosure, and other relief.  The Gibraltar Supreme Court has ordered 

approximately $75 million at Bank Safra to be turned over to the Gibraltar court.  Judge Lifland 

has requested that the Gibraltar court turn over all funds under its control that were derived from 

the transfer from BLMIS to Bank Safra, for the benefit of Vizcaya, to the Bankruptcy Court.

201. On September 30, 2009, the Trustee filed an amended complaint in the 

Bankruptcy Court that identifies as defendants Vizcaya, Bank Safra, Siam, Asphalia, and Zeus, 

and seeks the return of $180,000,000 transferred from BLMIS to Bank Safra for the benefit of 

Vizcaya.  The Trustee seeks relief pursuant to SIPA §§ 78lll(4) and 78fff-2(c)(3), and sections 

542, 547, 548, 550, and 551 of the Bankruptcy Code.  $150,000,000 is sought as a preferential 

transfer and $30,000,000 is sought as a fraudulent transfer.  The Trustee  also seeks turnover and 

accounting in connection with the transfers.  

202. Bank Safra and the Trustee are engaged in discovery.  Vizcaya, Siam, Asphalia, 

and Zeus have failed to appear in the Bankruptcy Court.  

Picard v. Kingate Global Fund Ltd., Kingate Euro Fund Ltd. and Bank of Bermuda Limited, 
Adv. Pro. No 09-1161 (BRL).
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203. On April 17, 2009, the Trustee filed a complaint against Kingate Global Fund Ltd. 

(“Kingate Global”) and Kingate Euro Fund Ltd. (“Kingate Euro”), seeking return of $395 

million under SIPA §§ 78lll(4) and 78fff-2(c)(3), and Bankruptcy Code sections 542, 547, 

550(a)(1), and 551 and other applicable law for turnover, accounting, preferences, fraudulent 

conveyances and damages in connection with certain transfers of property by BLMIS to or for 

the benefit of the defendants.   

204. On July 21, 2009, the Trustee filed a second amended complaint against Kingate 

Global and Kingate Euro, seeking return of $874 million under SIPA §§ 78lll(4) and 78fff-

2(c)(3), and Bankruptcy Code sections 105(a), 502(d), 542, 544, 547, 548(a), 550(a), and 551, 

the New York Fraudulent Conveyance Act (N.Y. Debt. & Cred. §§ 270 et seq. (McKinney 

2001)) and other applicable law for turnover, accounting, preferences, fraudulent conveyances 

and objection to claim in connection with certain transfers of property by BLMIS to or for the 

benefit of Kingate Global and Kingate Euro.  The complaint also named Bank of Bermuda 

Limited as a defendant.  The defendants’ answers are currently due on May 11, 2010 and a 

pretrial conference has been scheduled for May 25, 2010.   

205. Kingate Global and Kingate Euro are in liquidation in BVI.  The Trustee and the 

BVI Court-appointed liquidators have been diligently engaged in negotiations regarding a 

settlement agreement since July 2009.  Any final settlement agreement would have to be 

approved by the Bankruptcy Court and the BVI Court.

Picard v. Stanley Chais, et al., Adv. Pro. No 09-1172 (BRL).

206. On May 1, 2009, the Trustee filed an adversary complaint against Stanley Chais, 

Pamela Chais (the “Chais Defendants”) and a number of related entities (collectively, the “Chais-

related entities”) seeking return of more then $1.1 billion under SIPA §§ 78fff(b) and 78fff-

2(c)(3), sections 105(a), 542, 544, 547, 548(a) and 551 of the Bankruptcy Code, N.Y. Debt & 
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Cred. § 270 et seq. (the “New York Fraudulent Conveyance Act”), and other applicable law, for 

turnover, accounting, preferences, fraudulent conveyances and damages in connection with 

certain transfers of property by BLMIS to or for the benefit of the defendants.  

207. On September 29, 2009, the Chais Defendants filed a motion with the Bankruptcy 

Court seeking a declaration that the Chais Defendants should be free to use certain funds held at 

Goldman Sachs.  The Trustee had previously requested that Goldman Sachs freeze such assets 

and not permit the Chais Defendants to withdraw any such amounts.  In response to such motion, 

the Trustee filed a motion seeking a temporary restraining order and preliminary injunction 

formally freezing all assets of the Chais Defendants.  Following a Chambers conference on 

October 6, 2009, the Chais Defendants consented to the entry of a temporary restraining order 

that formally froze their assets but made certain amounts available to them for living and other 

expenses.  After two extensions of the October 7, 2009 order, the Chais Defendants and the 

Trustee entered into a stipulation which extends the asset freeze indefinitely.

208. Certain of the Chais-related entities filed motions to dismiss the Trustee’s 

complaint.  Stanley and Pamela Chais, and certain entities they control, answered the Trustee’s 

complaint and filed counterclaims against the Trustee in connection with a letter that the Trustee 

wrote to Goldman Sachs last year.  The Trustee moved to dismiss the counterclaims and opposed 

the motions to dismiss.  A hearing on all of these motions is scheduled for May 5, 2010.   

Picard v. J. Ezra Merkin, et al., Adv. Pro. No. 09-1182 (BRL).

209. On May 7, 2009, the Trustee filed an adversary complaint against Gabriel Capital, 

L.P., Ariel Fund, Ltd., Ascot Partners, L.P., Gabriel Capital Corporation and J. Ezra Merkin 

(collectively, the “Merkin Funds”) seeking return of more then $557 million under SIPA §§

78fff(b) and 78fff-2(c)(3), sections 105(a), 542, 544, 547, 548(a) and 551 of the Bankruptcy 

Code, the New York Fraudulent Conveyance Act, and other applicable law, for turnover, 
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accounting, preferences, fraudulent conveyances and damages in connection with certain 

transfers of property by BLMIS to or for the benefit of the defendants.  

210. In late June 2009, pursuant to an action commenced by the New York State 

Attorney General in the Supreme Court of New York, New York County, Receivers were 

appointed over each of the funds.  Bart Schwartz, Esq., was appointed Receiver of Ariel Fund 

Ltd. and Gabriel Capital, L.P., and is utilizing his law firm of Reed Smith.  David Pitosky, Esq. 

was appointed Receiver over Ascot Partners, L.P. and is utilizing his firm of Goodwin Procter.  

211. On or about August 6, 2009, the Trustee filed an Amended Complaint.  On or 

about September 4, 2009, Defendants Ariel Fund Ltd. and Gabriel Capital, L.P., through their 

above-mentioned state court appointed Receiver, filed a Motion to Dismiss the Amended 

Complaint.  On that same date, J. Ezra Merkin and Gabriel Capital Corporation filed a Motion to 

Dismiss the Amended Complaint.  On November 2, 2009, the Trustee filed his Memoranda in 

Opposition to the foregoing motions to dismiss the Amended Complaint.  On December 1, 2009 

the Trustee filed a motion for leave to file a Second Amended Complaint, seeking to add a count 

for general partner liability against Merkin personally.  On December 14, 2009, Merkin filed his 

opposition to that motion.  On December 16, 2009, the Trustee filed a reply in further support.  

On December 17, 2009, the Court held a hearing on the motions in which it granted the motion 

for leave and deferred a hearing on the motions to dismiss the Amended Complaint, indicating 

that the defendants should refile their motions after the Second Amended Complaint was filed.  

The Trustee has had ongoing negotiations with the court appointed Receiver for Ascot Partners, 

L.P., and has extended the time for Ascot Partners, L.P. to respond to the Amended Complaint 

while those negotiations continue.  

212. On December 23, 2009, the Trustee filed his Second Amended Complaint.  On 

January 25, 2010, defendants Ariel Fund, Ltd., Gabriel Capital, L.P., Gabriel Capital Corp. and J. 
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Ezra Merkin all moved to dismiss the Second Amended Complaint.  On February 24, 2010, the 

Trustee filed his oppositions to those motions.  Defendants' reply briefs were filed on March 17, 

2010.  The motions are scheduled for hearing on April 15, 2010.

Picard v. Harley International (Cayman) Limited, Adv. Pro. No. 09-1187 (BRL).

213. On May 12, 2009, the Trustee filed a complaint against Harley International 

(Cayman) Limited (“Harley”), seeking return of approximately $1.1 billion pursuant to SIPA §§ 

78fff(b) and 78fff-2(c)(3), sections 105(a), 542, 544, 547, 548(a), 550(a) and 551 of the 

Bankruptcy Code, the New York Fraudulent Conveyance Act, and other applicable law, for 

turnover, accounting, preferences, fraudulent conveyances and damages in connection with 

certain transfers of property by BLMIS to or for the benefit of Harley.  As Harley failed to 

answer the Trustee’s complaint, a default was entered against Harley on July 8, 2009 by the 

Clerk of the Bankruptcy Court.  On January 21, 2010, leave was granted by the Grand Court of 

the Cayman Islands, Financial Services Division to the Trustee to proceed with an action against 

Harley in the Cayman Islands.  

Picard v. Jeffry Picower, et al., Adv. Pro. No. 09-1179 (BRL).

214. On May 12, 2009, the Trustee filed an adversary complaint against Jeffry M. 

Picower, individually and as trustee for the Picower Foundation, Barbara Picower, individually 

and trustee for the Trust FBO Gabrielle H. Picower and the Picower Foundation, Capital Growth 

Company, Favorite Funds, JA Primary Limited Partnership, JA Special Limited Partnership, 

JAB Partnership, JEMW Partnership, JF Partnership, JFM Investment Company, JLN 

Partnership, JMP Limited Partnership, Jeffry M. Picower Special Co., Jeffry M. Picower, P.C., 

Decisions Incorporated, The Picower Foundation, The Picower Institute For Medical Research, 

The Trust FBO Gabrielle H. Picower and Does 1-25 (collectively, the “Picower-related entities”) 

seeking return of more then $6.7 billion under SIPA §§ 78fff(b) and 78fff-2(c)(3), sections 
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105(a), 542, 544, 547, 548(a) and 551 of the Bankruptcy Code, the New York Fraudulent 

Conveyance Act, and other applicable law, for turnover, accounting, preferences, fraudulent 

conveyances and damages in connection with certain transfers of property by BLMIS to or for 

the benefit of the defendants.  The defendants filed a partial motion to dismiss certain claims and 

parties on July 31, 2009.  The Trustee filed his opposition to the defendants’ motion on 

September 30, 2009.  In his opposition the Trustee, among other things, notified the defendants 

that the Trustee’s continuing investigation has determined that the fictitious profit withdrawn by 

the Picower-related entities was in excess of $7.2 billion, which correspondingly increases the 

recovery sought by the Trustee in this matter.  The Trustee also confirmed that the Picower-

related entities had withdrawn more of other investors’ money than any other customer of 

BLMIS.

215. On October 25, 2009, Mr. Picower was found dead in the swimming pool of his 

home in Florida.  An estate representative was appointed on January 5, 2010 pursuant to the 

issuance of letters testamentary.  A hearing on defendants’ motion to dismiss is scheduled to be 

heard on May 25, 2010.  In the meantime, settlement discussions are on-going.

Picard v. Fairfield Sentry Limited, et al., Adv. Pro. No 09-1239 (BRL).

216. On May 18, 2009, the Trustee filed a complaint against Fairfield Sentry Limited, 

Greenwich Sentry Limited, L.P., and Greenwich Sentry Partners, L.P., (collectively, “the 

Fairfield Funds”) seeking return of approximately $3.5 billion pursuant to SIPA §§ 78fff(b) and 

78fff-2(c)(3), sections 105(a), 542, 544, 547, 548(a) and 551 of the Bankruptcy Code, the New 

York Fraudulent Conveyance Act, and other applicable law, for turnover, accounting, 

preferences, fraudulent conveyances, damages and objection to claim in connection with certain 

transfers of property by BLMIS to or for the benefit of the Fairfield Funds. 
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217. Since the commencement of this adversary proceeding, extensive additional 

investigation pursuant to 2004 subpoenas has focused on subsequent transferees, including 

certain financial institutions.

218. No answers or motions have been filed in the adversary proceeding to date.  There 

have been a series of discussions with the liquidators, who are represented by both BVI counsel 

and counsel in New York, to seek to work cooperatively and most advantageously in the filing of 

claims against various responsible parties, the individual principals of the Fairfield Greenwich 

Group, and the management companies. 

219.  The individual principals are represented by counsel, who have met with the 

Trustee also to discuss settlement.  Thus far, their proposed resolution is deemed inadequate as 

forming a realistic basis for a settlement at this juncture.  Accordingly, it is the Trustee’s 

intention to vigorously investigate and litigate this matter.  He also intends to amend his 

complaint, or file a new complaint, as appropriate, as further investigative information develops.

Picard v. Cohmad Securities Corporation, et al., Adv. Pro. No. 09-1305 (BRL).

220. On June 22, 2009, the Trustee filed a complaint in the Bankruptcy Court against 

Cohmad Securities Corporation (“Cohmad”), Maurice “Sonny” J. Cohn, Marcia B. Cohn, Robert 

Jaffe, Alvin “Sonny” Delaire, Jr., Milton S. Cohn, Stanley Berman, Jonathan Greenberg, Cyril 

Jalon, Morton Kurzrok, Linda McCurdy, Richard Spring, Rosalie Buccellato, Marilyn Cohn, 

Jane M. Delaire a/k/a Jane Delaire Hackett, Carole Delaire, Gloria Kurzrok, Joyce Berman, S & 

J Partnership, Janet Jaffin Revocable Trust, The Spring Family Trust, Jeanne T. Spring Trust, 

The Estate of Elena Jalon, The Joint Tenancy of Phyllis Guenzburger and Fabian Guenzburger, 

The Joint Tenancy of Robert Pinchou and Fabian Guenzburger and Elizabeth M. Moody.  

221. The following defendants filed motions to dismiss the complaint, or portions 

thereof, pursuant to Fed. R. Civ. P. 12(b)(6): (1) Cohmad, Maurice “Sonny” J. Cohn, Marcia B. 
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Cohn, Milton Cohn and Marilyn Cohn; (2) Robert Jaffe; (3) Richard Spring, The Spring Family 

Trust, Jeanne T. Spring Trust (collectively, the “Spring Defendants”); and (4) Jane M. Delaire 

a/k/a Jane Delaire Hackett.  The following defendants joined in the motion filed by the Spring 

Defendants: (1)  Cyril Jalon and the Estate of Elana Jalon; (2) Alvin “Sonny” Delaire, Jr. and 

Carole Delaire; and (3) Stanley Berman, Joyce Berman, S & J Partnership.  These motions were 

all rendered moot by the Trustee’s amended complaint, discussed in further detail below.

222. The following defendants answered the complaint: Jonathan Greenberg, Linda

McCurdy, Rosalie Buccellato, Moton Kurzrok, Gloria Kurzrok, the Janet Jaffin Revocable Trust, 

and Elizabeth M. Moody.  Gloria Kurzrock also filed a counterclaim seeking recognition of her 

SIPA claim.

223. The following defendants moved to dismiss for lack of personal jurisdiction and 

improper service: The Joint Tenancy of Phyllis Guenzburger and Fabian Guenzburger, The Joint 

Tenancy of Robert Pinchou and Fabian Guenzburger (collectively, the “Tenancy Defendants”).  

The Trustee opposed these motions, and indicated that it was in the process of serving the 

complaint on the Tenancy Defendants under the Hague Convention.  Oral argument was held on 

October 22, 2009, and the on October 26, 2009, the Court issued an order denying the motion 

filed by the Tenancy.

224.   The Trustee filed a motion to dismiss Gloria Kurzrok’s counterclaim.  The 

counterclaim was dismissed without prejudice by stipulation of the parties on November 23, 

2009.  

225. The following defendants also moved to have the reference to Bankruptcy Court 

withdrawn as to the Trustee’s case against them: (1) Cohmad, Maurice Cohn and Marcia Cohn; 

and (2) Robert Jaffe.  The Trustee opposed these motions, and on December 9, 2009, Judge 
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Stanton of the United States District Court issued an opinion denying defendants' motions to 

withdraw the reference to Bankruptcy Court.

226. The Trustee continued its investigation against the various defendants, and filed 

an amended complaint on October 8, 2009.  The amended complaint seeks to avoid, pursuant to 

SIPA §§ 78fff(b) and 78fff-2(c)(3), sections 105(a), 542, 544, 547, 548(a) and 551 of the 

Bankruptcy Code, the New York Fraudulent Conveyance Act, and other applicable law, decades 

worth of transactions through which BLMIS paid more than approximately $114 million to 

Cohmad, Sonny Cohn and other Cohmad related individuals in exchange for Sonny Cohn, 

Marcia Cohn, Robert Jaffe and other Cohmad employees introducing victims to BLMIS 

and knowingly helping Madoff create, fund and maintain his massive Ponzi scheme.  Over 90% 

or more of the income to Cohmad and others came from the referral of customers to Madoff. 

227. The amended complaint portrays the unique relationships between Madoff, 

Cohmad, Cohn, Jaffe and other Cohmad individuals, who, though ostensibly at different 

companies, acted as a single enterprise. According to the amended complaint, while Madoff 

shrouded himself with an unapproachable, Wizard of Oz-like aura eschewing unknown 

investors, the reality is that Cohn, Jaffe and others were actively recruiting more than 1,000 

customer accounts and infusing the Ponzi scheme with billions of dollars.  The amended 

complaint also adds M/A/S Capital, Inc., a company owned by Robert Jaffe, as a defendant to the 

action.

228. In addition, the amended complaint seeks to recover all of the fictitious profits 

that the Cohmad representatives, and their family members, received over the years from their 

investment advisory accounts at BLMIS, an amount greater than $100 million. 

229. The following defendants filed motions to dismiss the amended complaint, or 

portions thereof, pursuant to Fed. R. Civ. P. 12(b)(6): (1) Cohmad, Maurice “Sonny” J. Cohn, 
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Marcia B. Cohn, Milton Cohn and Marilyn Cohn; (2) Robert Jaffe and M/A/S Capital, Inc.; (3) 

Richard Spring, The Spring Family Trust, Jeanne T. Spring Trust (collectively, the “Spring 

Defendants”); (4) Alvin “Sonny” Delaire, Jr. and Carole Delaire; (5) Gloria Kurzrok; and (6) 

Jane M. Delaire a/k/a Jane Delaire Hackett.  The following defendants joined in the motion filed 

by the Spring Defendants: (1)  Cyril Jalon and the Estate of Elana Jalon; and(2) Stanley Berman, 

Joyce Berman, S & J Partnership.  

230. The following defendants answered the amended complaint: Jonathan Greenberg, 

Linda McCurdy, Rosalie Buccellato, Morton Kurzrok, the Janet Jaffin Revocable Trust, and 

Elizabeth M. Moody.  

231. The following defendants moved to dismiss the amended complaint for lack of 

personal jurisdiction: The Joint Tenancy of Phyllis Guenzburger and Fabian Guenzburger, The 

Joint Tenancy of Robert Pinchou and Fabian Guenzburger (collectively, the “Tenancy 

Defendants”).  

232. The Trustee opposed all of these motions in an omnibus opposition filed on 

March 1, 2010.  The Cohmad Defendants filed their reply briefs by April 8, 2010 (the return date 

was March 31, 2010; however, the Trustee stipulated to filing extensions for several of the 

Cohmad Defendants) and a hearing will be scheduled to consider the motions.

Picard v. Peter B. Madoff, Mark D. Madoff, Andrew H. Madoff and Shana D. Madoff,
Adv. Pro. No. 09-1503 (BRL).

233. On October 2, 2009, the Trustee filed an adversary complaint against Peter B. 

Madoff, Mark D. Madoff, Andrew H. Madoff, and Shana D. Madoff (the “Family Defendants”).  

Through the complaint, the Trustee is seeking the return of nearly $200 million under SIPA §§ 

78fff(b), 78fff-2(c)(3), sections 105(a), 502(d), 541, 542, 544, 548(a), 550(a), and 551 of the 

Bankruptcy Code, the New York Fraudulent Conveyance Act (N.Y. Debt. & Cred. § 270 et seq.), 
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and common law.  The relief sought includes turnover of and accounting for BLMIS funds, 

property, and assets, the recovery of preferential and fraudulent transfers—both discovered and 

undiscovered—of BLMIS funds, property, and assets from BLMIS to the Family Defendants, the 

recovery of subsequent transfers of BLMIS funds, property, and assets from the Family 

Defendants to others, the disallowance, or, alternatively, the equitable subordination of the 

Family Defendants’ claims against the estate, as well as seeking damages for breach of fiduciary 

duty, conversion, unjust enrichment, negligence, and the imposition of a constructive trust.

234. Each of the Family Defendants held senior supervisory or compliance roles at 

BLMIS: Peter B. Madoff was the Company’s Senior Managing Director and Chief Compliance 

Officer, Mark D. Madoff and Andrew H. Madoff were Co-Directors of Trading, and Shana D. 

Madoff was Compliance Counsel.  The Trustee alleges that the Family Defendants ignored their 

responsibilities to BLMIS and instead each improperly received tens of millions of dollars in 

customer funds to which they were not entitled.

235. On February 5, 2010, the Court entered Consent Orders restricting each of Peter, 

Mark, Andrew, and Shana’s ability to transfer or dispose of any of their assets, and requiring 

each of them to provided the Trustee with financial disclosures listing all of their significant 

assets.  Those financial disclosures were provided to the Trustee on March 8, 2010.

236. On March 15, 2010, the Family Defendants moved to dismiss the Trustee’s 

complaint.  The Trustee’s reply papers to the motion to dismiss are due on May 21, 2010 and a 

hearing on the motion to dismiss is scheduled for July 22, 2010.

Picard v. Ruth Madoff, Adv. Pro. No. 09-1391 (BRL).

237. On July 29, 2009, the Trustee filed an adversary complaint against Ruth Madoff.  

In this action the Trustee is seeking the return of more than $44 million under SIPA §§ 78fff(b), 

78fff-1(a), and 78fff-2(c)(3), sections 105(a), 502(d), 541, 542, 544, 548(a), 550(a), and 551 of 
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the Bankruptcy Code, the New York Fraudulent Conveyance Act (N.Y. Debt. & Cred. § 270 et 

seq.), and New York common law.  The relief sought includes turnover of and accounting for  

BLMIS funds, property, and assets, the recovery of fraudulent transfers and subsequent transfers, 

disallowance of Mrs. Madoff’s claims against the estate, as well as damages and the imposition 

of a constructive trust.

238. On July 31, 2009, the Court entered an Order restricting Mrs. Madoff’s ability to 

transfer or dispose of any of her assets, and requiring her to provide monthly reports to the 

Trustee describing all income and expenditures.  Mrs. Madoff’s answer currently is due on May 

10, 2010.  A pre-trial conference is scheduled to take place before Judge Lifland on May 25, 

2010.  The Trustee and B&H have been engaged in settlement discussions with counsel for Ms. 

Madoff.

Picard v. Alpha Prime Fund Limited, HSBC Bank PLC and HSBC Securities Services 
(Luxembourg) S.A., Adv. Pro. No. 09-1364 (BRL).

239. On July 15, 2009, the Trustee filed a complaint against Alpha Prime Fund 

Limited (“Alpha Prime”) seeking return of $86 million under SIPA §§ 78lll(4) and 78fff-2(c)(3), 

and Bankruptcy Code sections 105(a), 502(d), 542, 544, 547, 548(a), 550(a), and 551, the New 

York Fraudulent Conveyance Act (N.Y. Debt. & Cred. §§ 270 et seq. (McKinney 2001)) and 

other applicable law for turnover, accounting, preferences, fraudulent conveyances and objection 

to claim in connection with certain transfers of property by BLMIS to or for the benefit of Alpha 

Prime.  The complaint also named HSBC Bank PLC and HSBC Securities Services 

(Luxembourg) S.A. (collectively “HSBC”) as defendants.  HSBC answered the complaint on 

August 28, 2009.  Alpha Prime failed to answer or move to dismiss before its deadline and the 

Clerk of the Court entered a default against Alpha Prime on September 1, 2009.  A pretrial 

conference is scheduled for May 5, 2010.   
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Picard v. Herald Fund SPC, HSBC Bank PLC and HSBC Securities Services (Luxembourg) 
S.A., Adv. Pro. No. 09-1359 (BRL).

240. On July 14, 2009, the Trustee filed a complaint against Herald Fund SPC 

(“Herald”) and HSBC Bank PLC and HSBC Securities Services (Luxembourg) S.A. 

(collectively “HSBC”) as defendants, seeking return of $578 million under SIPA §§ 78lll(4) and 

78fff-2(c)(3), and Bankruptcy Code sections 105(a), 502(d), 542, 544, 547, 548(a), 550(a), and 

551, the New York Fraudulent Conveyance Act (N.Y. Debt. & Cred. §§ 270 et seq. (McKinney 

2001)) and other applicable law for turnover, accounting, preferences, actual fraudulent 

conveyances and constructive fraudulent conveyances in connection with certain transfers of 

property by BLMIS to or for the benefit of Herald.  On August 14, 2009, the Trustee filed an 

amended complaint to add an objection to Herald’s SIPA claim.  On October 13, 2009, the 

Trustee filed a second amended complaint.  The parties filed a case management plan, which the 

Court entered on October 21, 2009.

241. HSBC answered the second amended complaint on October 26, 2009.  Herald 

moved to dismiss the second amended complaint for failure to state a claim on October 26, 2009.  

The Trustee’s opposition to that motion was filed on November 13, 2009.  A hearing on the 

motion to dismiss is scheduled for May 25, 2010.  

Picard v. Primeo Fund, HSBC Bank PLC and HSBC Securities Services (Luxembourg) S.A., 
Adv. Pro. No. 09-1366 (BRL). 

242. On July 15, 2009, the Trustee filed a complaint against Primeo Fund (“Primeo”) 

seeking return of $145 million under SIPA §§ 78lll(4) and 78fff-2(c)(3), and Bankruptcy Code 

sections 105(a), 542, 544, 548(a), 550(a), and 551, the New York Fraudulent Conveyance Act 

(N.Y. Debt. & Cred. §§ 270 et seq. (McKinney 2001)) and other applicable law for turnover, 

accounting and fraudulent conveyances in connection with certain transfers of property by 

BLMIS to or for the benefit of Primeo.  The complaint also named HSBC Bank PLC and HSBC 
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Securities Services (Luxembourg) S.A. (collectively “HSBC”) as defendants.  HSBC answered 

the complaint on August 28, 2009.  Primeo failed to respond to the suit papers before its deadline 

and the Clerk of the Court entered a default against Primeo on September 1, 2009.  A pretrial 

conference is scheduled for May 5, 2010.  Primeo is in liquidation in the Cayman Islands.  The 

Trustee and the Cayman Islands court-appointed liquidators (the “Liquidators”) are in 

negotiations regarding a partial settlement.  Any final settlement agreement would have to be 

approved by the Bankruptcy Court and the Cayman Islands Court.

Picard v. Thybo Asset Management Limited, Thybo Global Fund Limited, Thybo Return Fund 
Limited, Thybo Stable Fund Ltd., Adv. Pro. No. 09-1365 (BRL). 

243. On July 15, 2009, the Trustee filed a complaint against Thybo Asset Management 

Limited; Thybo Global Fund Limited; Thybo Return Fund Limited; and Thybo Stable Fund Ltd. 

(collectively, the “Thybo Funds”), seeking return of approximately $63 million pursuant to SIPA 

§§ 78fff(b) and 78fff-2(c)(3), sections 105(a), 542, 544, 547, 548(a), 550(a) and 551 of the 

Bankruptcy Code, the New York Fraudulent Conveyance Act, and other applicable law, for 

turnover, accounting, preferences, fraudulent conveyances and damages in connection with 

certain transfers of property by BLMIS to or for the benefit of the Thybo Funds.  The Trustee 

filed an amended complaint on August 25, 2009, adding a claim objecting to Thybo Stable 

Fund’s SIPA claim.  Since then, the parties have been engaged in settlement discussions, which 

are ongoing, and have agreed to an extension of time for the Thybo Funds to respond to the 

amended complaint.  The Thybo Funds’ answers are due on May 13, 2010 and a pretrial 

conference is scheduled for May 27, 2010.
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H. SETTLEMENTS

Optimal Companies.

244. On May 22, 2009, the Trustee reached an agreement (the “Optimal Settlement 

Agreement”) with Optimal Strategic U.S. Equity Limited and Optimal Arbitrage Limited 

(collectively the “Optimal Companies”) to settle the Trustee’s claims against them in connection 

with the liquidation of BLMIS.  The Optimal Companies are indirectly owned by Banco 

Santander, S.A., a Spanish banking corporation (“Santander” and together with the Optimal 

Companies, collectively “Optimal”).  On May 26, 2009, the Trustee filed a motion seeking 

approval of the Optimal Settlement Agreement pursuant to section 105(a) of the Bankruptcy 

Code and Fed. R. Bankr. P. 2002 and 9019.  This Court approved the Optimal Settlement 

Agreement at a hearing held on June 16, 2009.

245. Pursuant to the Optimal Settlement Agreement, Optimal agreed to pay $235 

million to settle potential litigation claims by the Trustee.  This settlement is significant because 

it is the first instance where a “feeder fund” has agreed to settle with the Trustee.  The Optimal 

Companies withdrew about $275 million within 90 days before the collapse of BLMIS.  The 

$275 million in withdrawals were therefore considered preferences, recoverable by the Trustee 

pursuant to sections 547 and 550 of the Bankruptcy Code.  Optimal agreed to return 

approximately $235 million, which is 85% of what the Trustee would have sought from Optimal 

as a 90-day preference claim.  The settlement is considered to be a major success because it 

allows the Trustee to avoid (1) the anticipated legal battles over determining the judicial 

plausibility of a US court holding jurisdiction over a foreign bank in Spain and (2) the costly 

litigation that would be necessary to collect a judgment from the funds.

246. The Trustee conducted a confirmatory investigation, including a review of 

documents made available to the Trustee by the Optimal Companies that related to, among other 
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things, due diligence conducted by the Optimal Companies and their affiliates on BLMIS.  On 

the basis of that review, the Trustee concluded that the Optimal Companies and their affiliates 

were not complicit in the fraud perpetrated by BLMIS and Bernard Madoff on BLMIS’s 

customers and did not have actual knowledge of the fraud, and based on the review, the Trustee 

did not believe that the conduct, acts and omissions of the Optimal Companies and their affiliates 

provide grounds to assert any claim against the Optimal Companies or any affiliates (other than 

avoiding preference claims), or to disallow any claim that the Optimal Companies may have 

against BLMIS or its estate.  If the Trustee obtains new information relating to the BLMIS 

accounts of the Optimal Companies that materially affects the Trustee’s decision to enter into the 

Settlement Agreement, the Trustee may declare the Optimal Settlement Agreement void and 

return the amounts paid by the Optimal Companies.   

Levy Family.

247. In January 2010, the Trustee reached an agreement (the “Levy Settlement 

Agreement”) with Jeanne Levy-Church and Francis N. Levy (collectively, the “Levys”) to settle 

the Trustee’s claims against them regarding certain accounts held by the Levys and their family 

members in connection with the liquidation of BLMIS.  Prior to his death, Norman F. Levy, 

established a number of accounts at BLMIS in his name, the names of the Levys, and for family 

trusts and charitable trusts, including the Betty and Norman F. Levy Foundation (the 

“Foundation”) (collectively, the “Levy BLMIS Account Holders”).  In the spring of 2009, the 

Levys came forward and approached the Trustee regarding the possible negotiation of a 

settlement agreement.  On January 27, 2010, the Trustee filed a motion seeking approval of the 

Levy Settlement Agreement pursuant to section 105(a) of the Bankruptcy Code and Fed. R. 

Bankr. P. 2002 and 9019.  This Court approved the Levy Settlement Agreement by order dated 

February 18, 2010.
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248. Pursuant to the Levy Settlement Agreement, the Levys agreed to pay $220 million 

to settle potential litigation claims by the Trustee, which represents nearly one hundred percent

of the transfers of fictitious profits to the Levy BLMIS Account Holders during the six years 

prior to the Filing Date, less the transfers of fictitious profits to the Foundation.  The settlement 

funds were received by the Trustee on March 5, 2010, and represents the largest settlement to 

date with individual account holders at BLMIS.

249.  The Levys also agreed to reasonably cooperate with the Trustee in his efforts to 

recover funds for the BLMIS estate and also agreed to deem withdrawn the claims filed by 

Francis N. Levy’s children.  This settlement is significant because the Levys were among the 

first group of former BLMIS customers to approach the Trustee to discuss settlement in the 

spring of 2009 and engaged in good faith negotiations, sharing information and documents about 

themselves and the Levy BLMIS accounts with the Trustee and his counsel.  The Levys’ 

cooperation has sped resolution and minimized Trustee expenses.  

I. TRUSTEE’S  INJUNCTIONS

Fox v. Picower, Adv. Pro. No. 10 CV 80252 (KLR) / Marshall v. Picower, Adv. Pro. No. 10 CV 
80254 (KLR)

250. On February 16, 2010,9 Adele Fox (“Fox”), a BLMIS customer, commenced a 

putative class action against Estate of Jeffry M. Picower and related entities (the “Picower 

Defendants”) in the United States District Court for the Southern District of Florida, West Palm 

Beach Division (the “Florida District Court”) on her own behalf and on behalf of a similarly 

situated class of plaintiffs (the “Fox Action”). The complaint describes the class as “persons or 

entities who have maintained customer accounts with BLMIS who are not SIPA Payees and who 

                                                
9 The complaint was amended on March 15, 2010.
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have not received the net account value scheduled in their BLMIS accounts as of the day before 

the commencement of the SIPA Liquidation.” 

251. Similarly, on February 17, 2010,10 Susanne Marshall (“Marshall,” and together 

with Fox, the “Florida Plaintiffs”), a BLMIS customer, commenced a putative class action 

against the Picower Defendants in the Florida District Court, on her own behalf and on behalf of 

a similarly situated class of plaintiffs (the “Marshall Action,” and together with the Fox Action, 

the “Florida Actions”).  The complaint describes the class the plaintiff seeks to certify as “all 

SIPA Payees, but only with respect to claims, or portions thereof, not assigned to the Trustee.”

252. Apart from representing different putative classes, the Marshall complaint is 

identical to the Fox complaint and plaintiffs in both Florida Actions are represented by the same 

counsel.  Further, both complaints rely heavily on the allegations in the complaint filed by the 

Trustee in this Court on May 13, 2009 (Picard v. Picower, et al., Adv. Pro. No. 09-1197 (BRL)).  

Plaintiffs in the Florida Actions allege damages based on conspiracy, conversion, unjust 

enrichment and violations of the Florida RICO statute.  

253. On March 24, 2010, Fox moved for entry of an initial order regarding 

consolidation of the Marshall Action and of potential later-filed actions related to the Florida 

Actions.  On March 25, 2010, both Florida Plaintiffs filed Civil Rico case statements.  

254. On April 1, 2010, the Trustee moved by way of Order to Show Cause for a 

Temporary Restraining Order, Enforcement of the Automatic Stay and Preliminary Injunction, 

enjoining and restraining the Florida Plaintiffs and any related parties from pursuing the Florida 

Actions and commencing or proceeding with any other actions or proceedings against the 

Picower Defendants, among other reasons, because the Florida Actions impinge on the 

Bankruptcy Court's jurisdiction and the orderly administration of the BLMIS proceedings and 
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interfere with the Trustee's imminent settlement with the Picower Defendants.  A conference  

was held before the Court on April 1, 2010, with counsel for the parties in the Florida Actions 

present, and a temporary retraining order was granted.  A hearing is scheduled for April 27, 

2010, at which time the Court will determine whether the Florida Actions are in violation of the 

automatic stay provisions of § 362 of the Bankruptcy Code and hence, void ab initio, and 

whether to issue a preliminary injunction enjoining the Florida Plaintiffs and related parties from 

proceeding with the Florida Actions or commencing any other action against the Picower 

Defendants.  Meanwhile, the Florida Plaintiffs have until May 3, 2010 to answer the Trustee's 

complaint against them, made in connection with the injunctive relief sought, and a pre-trial 

conference with the Court is set for May 12, 2010.

Canavan v. Harbeck, Adv. Pro. No. 10-cv-00954 (FSH) (PS) 

255. On February 24, 2010, three BLMIS customers11 (the “New Jersey Plaintiffs”) 

filed an action in the United States District Court for the District of New Jersey (“New Jersey 

District Court”) against SIPC’s Board of Directors and CEO/President (the “SIPC Defendants”), 

on behalf of a similarly situated prospective class of customers (the “New Jersey Action”).  The 

purported class action seeks to certify a class of “customers of Madoff who are not entitled to 

their full SIPC insurance under SIPC’s Net Investment Policy.” The New Jersey Plaintiffs’ 

causes of action claim: (1) bad faith failure to pay insurance claims; (2) fraud; (3) violation of the 

New Jersey Consumer Fraud Act; and (4) promissory estoppel.

256. On March 18, 2010, following a request by counsel for five of SIPC’s Board 

members and its CEO/President for leave of court to file a motion to transfer venue of the New 

Jersey Action to the Bankruptcy Court and a related teleconference, New Jersey Magistrate 

                                                                                                                                                            
10 The complaint was amended on March 15, 2010.
11 One plaintiff holds a 20% interest in a limited liability company that had an account with BLMIS; one has a BLMIS account in 
her own name and one has a BLMIS account in the name of herself and another individual as tenants in common.  
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Judge Patty Shwartz issued an order under which, inter alia, the New Jersey Plaintiffs would 

have until April 6, 2010 to decide whether to dismiss certain federal employee defendants, in 

which case, she would allow the transfer motion to be made.  By a letter dated March 31, 2010, 

New Jersey Plaintiffs’ counsel informed the New Jersey District Court that she did not intend to 

dismiss the New Jersey Action as to the federal defendants.  The court then held a conference on 

April 5, 2010 to discuss, among other things, the New Jersey Plaintiffs’ decision not to dismiss 

the federal defendants from the case.  The court set a briefing schedule on the issue pursuant to 

an order dated April 5, 2010, with a return date of May 3, 2010, and the SIPC Defendants were 

given permission to file their transfer motion by April 23, 2010, with their answer or motion to 

dismiss due ten days after the resolution of that motion. The court denied the SIPC Defendants’ 

request for a stay of discovery pending resolution of the motion to transfer.

J. MOTIONS TO INTERVENE

257. The Trustee and his counsel successfully opposed an attempt by Ade Ogunjobi, 

Toks, Inc. and its related companies (collectively, “Toks”) to intervene in the BLMIS 

proceedings.  Toks proposed to purchase BLMIS through what it described as a purported 

“global transaction all stock tax free $100,000,000,000 ($100 Trillion) or 400,000,000,000 

shares of Class A Common shares that will be registered with the [SEC] during the closing of the 

proposed exchange tender offers,” pursuant to which clients of BLMIS purportedly would 

receive $75 billion or more in stock, and it proposed to use the funds recovered by the Trustee to 

fund the plan.  The offer was unsolicited, and more importantly, completely unsupported.

258. Based on papers filed by the Trustee, and after a hearing on the matter held on 

June 2, 2009, the Bankruptcy Court found that Toks was not a party in interest, and that Toks 

failed to demonstrate any ability to complete its proposed tender offer.  The Bankruptcy Court 
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denied Toks’ motion to intervene [Dkt. No. 234],12 and Toks appealed to the District Court.  The 

matter was assigned to Judge Chin (Civil Case No. 09 CV 5877) (the “District Court Appeal”).  

259. Counsel for the Trustee filed a joint appellate brief with SIPC, which together 

with Toks’ appellate brief, was submitted without oral argument.  By order dated October 30, 

2009, the District Court dismissed the appeal based on Toks’ failure to provide information 

required pursuant to a prior order issued by the District Court. [District Court Appeal Dkt. No. 

12].  

260. Toks appealed the District Court's decision to the United States Court of Appeals 

for the Second Circuit.  In connection therewith, Toks filed an Emergency Motion seeking an 

expedited appeal, which was denied by the Second Circuit.  Thereafter, Toks filed a brief in 

support of its appeal.  Because the Trustee believes that the appeal should be dismissed for 

multiple reasons, including that the appeal is frivolous, the Trustee filed a motion to dismiss on 

February 16, 2010.  The motion has been submitted to the Second Circuit, and no decision on the 

motion to dismiss has been issued as of this date.     

                                                
12 Mr. Ogunjobi’s and Tok’s emergency motion seeking a stay of the liquidation proceeding [Dkt. No. 304] was denied by the 
Bankruptcy Court on July 6, 2009 [Dkt. No. 306].
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XI. CONCLUSION

The foregoing report represents a summary of the status of this proceeding and the 

material events that have occurred through February 28, 2010 unless otherwise indicated.  This 

Report will be supplemented and updated with further interim reports.

Dated: New York, New York
April 14, 2010
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UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

SECURITIES INVESTOR PROTECTION   

CORPORATION,      

        

  Plaintiff-Applicant,    

        

  v.      

        

BERNARD L. MADOFF INVESTMENT  

SECURITIES LLC,

  Defendant.    

Adversary Proceeding 

No. 08-01789-BRL 

ORDER ON APPLICATION FOR AN ENTRY OF AN ORDER 

APPROVING FORM AND MANNER OF PUBLICATION AND MAILING OF 

NOTICES, SPECIFYING PROCEDURES FOR FILING, DETERMINATION, AND 

ADJUDICATION OF CLAIMS; AND PROVIDING OTHER RELIEF

An order having been entered on consent by the Honorable Louis L. Stanton, 

United States District Judge, on December 15. 2008 (the “Protective Order”) (1) finding that the 

customers of Bernard L. Madoff Investment Securities LLC (the “Debtor”) are in need of the 

protection afforded by the Securities Investor Protection Act, 15 U.S.C. §78aaa et seq.

(“SIPA”), (2) appointing Irving H. Picard as Trustee (the “Trustee”) and Baker & Hostetler LLP 

as counsel for the Trustee, and (3) removing the liquidation proceeding to this Court; and it 

appearing, as set forth in the Trustee’s Application dated December 21, 2008 (the 

“Application”), that this Court is required by SIPA and the Bankruptcy Code to direct the giving 

of notice regarding, among other things, the commencement of this liquidation proceeding, the 

appointment of the Trustee and his counsel; the hearing on disinterestedness of the Trustee and 

his counsel; the meeting of creditors; and the Trustee having recommended procedures for 
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resolution of customer claims and distributions; and it appearing that notice of the Application 

has been given to the Securities Investor Protection Corporation (“SIPC”) and that no other 

notice need be given; no adverse interest having been represented, and sufficient cause appearing 

therefor, it is: 

ORDERED, that the Application is granted; and it is further 

ORDERED, that the Notice, explanatory letters, claim forms, and instructions 

appearing as Exhibits A, B, C, D, E, F, G and H to the Application, or substantially in that form, 

be, and they hereby are, authorized and approved, and shall be mailed by the Trustee to all 

former customers, broker-dealers, and other creditors of the Debtor, in conformance with this 

Order and in substantially the form appearing in those Exhibits, on or before January 9, 2008; 

and it is further 

ORDERED, that the Trustee shall have the authority, on the advice and consent of 

SIPC, to amend these forms without further order of this Court; and it is further 

ORDERED, that under 15 U.S.C. §78fff-2(a)(1), the Trustee be, and he hereby is, 

authorized and directed to cause the notice annexed as Exhibit A to the Application (the 

“Notice”) to be published once in The New York Times, all editions; The Wall Street 

Journal, all editions; The Financial Times, all editions; USA Today, all editions; 

Jerusalem Post, all editions; Ye’diot Achronot, all editions, on or before January 9, 2008; 

and it is further 

  ORDERED, that under 15 U.S.C. §78fff-2(a)(1), the Trustee be, and he hereby is, 

authorized and directed to mail (a) a copy of the Notice, explanatory information, and claim 

form to each person who, from the books and records of the Debtor, appears to have been a 
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customer of the Debtor with an open account during the twelve (12) month period prior to 

December 11, 2008, (b) a copy of the Notice, explanatory letter, and claim form to creditors other 

than customers, and (c) a copy of the Notice, explanatory letter and Series 300 Rules to broker-

dealers, at the addresses of such customers, broker-dealers, and creditors as they appear on 

available books and records of the Debtor, and finding that  such mailing complies with the 

Notice Provision; and it is further 

ORDERED, that under 15 U.S.C. §78fff-2(a)(3), any claim of a customer for a net 

equity which is received by the Trustee after the expiration of sixty (60) days from the date of 

publication of the Notice need not be paid or satisfied in whole or in part out of customer 

property, and, to the extent such claim is satisfied from monies advanced by SIPC, it shall be 

satisfied in cash or securities (or both) as the Trustee may determine to be most economical to 

the estate; and it is further 

ORDERED, that, pursuant to 15 U.S.C. §78fff-2(a)(2), all claims against the 

Debtor shall be filed with the Trustee; and it is further 

ORDERED, that all claims against the Debtor shall be deemed properly filed only 

when received by the Trustee at Irving H. Picard, Esq., Trustee for Bernard L. Madoff 

Investment Securities LLC, Claims Processing Center, 2100 McKinney Ave., Suite 800, Dallas, 

TX 75201; and it is further 

ORDERED, that February 4, 2009, at 10:00 a.m., at Courtroom 601 of the United 

States Bankruptcy Court, One Bowling Green, New York, New York, is fixed as the time and 

place for a hearing on the disinterestedness of the Trustee and his counsel, as required by 15 

U.S.C. §78eee(b)(6)(B); and it is further 
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ORDERED, that objections, if any, to the appointment and retention of the Trustee 

or his counsel shall be in the form prescribed by the Federal Rules of Civil Procedure and shall 

be filed with the Court, preferably electronically (with a courtesy hard copy for Chambers) and a 

hard copy personally served upon Baker & Hostetler LLP, 45 Rockefeller Plaza, New York, NY 

10111, Attention: David J. Sheehan, Esq. and Douglas E. Spelfogel, Esq., and the Securities 

Investor Protection Corporation, 805 Fifteenth Street, N.W., Suite 800, Washington, D.C. 

20005-2215, Attention: Kevin Bell, on or before 12:00 noon on January 30, 2009; and it is 

further

ORDERED, that (a) the meeting of creditors required by Section 341(a) of the 

Bankruptcy Code, 11 U.S.C. §341(a), shall be held on February 20, 2009, at 10:00 a.m., at the 

Auditorium at the United States Bankruptcy Court, Southern District of New York, One Bowling 

Green, New York, New York 10004 and (b) the Trustee shall preside at such meeting of creditors 

for the purpose of examining the Debtor and any of its officers, directors or stockholders and 

conducting such other business as may properly come before such meeting; and it is further 

ORDERED, that the Debtor, by any of its officers, directors, employees, agents or 

attorneys, shall comply with SIPA and the pertinent sections of the Bankruptcy Code, 

including, without limiting the generality of the foregoing, (a) by designating a person to appear 

and submit to examination under oath at the meeting of creditors under Section 341(a) of the 

Bankruptcy Code, and (b) by complying with the Debtor’s duties under Section 521 of the 

Bankruptcy Code, 11 U.S.C. §521, i.e., (i) by timely filing the schedules of assets and liabilities, 

of executory contacts, of pending litigations and information about any other pertinent matters; 

(ii) timely filing a list of creditors, a schedule of assets and liabilities and a statement of financial 
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affairs, (iii) cooperating with the Trustee as necessary to enable the Trustee to perform his duties; 

and (iv) surrendering forthwith to the Trustee all property of the Debtor’s estate and any and all 

recorded information, including, but not limited to, books, documents, records, papers and 

computer; and it is further 

ORDERED, that the Trustee be, and he hereby is, authorized to satisfy, within the 

limits provided by SIPA, those portions of any and all customer claims and accounts which agree 

with the Debtor’s books and records, or are otherwise established to the satisfaction of the Trustee 

pursuant to 15 U.S.C. §78fff-2(b), provided that the Trustee believes that no reason exists for 

not satisfying such claims and accounts; and it is further 

ORDERED, that the Trustee be, and he hereby is, authorized to satisfy such 

customer claims and accounts (i) by delivering to a customer entitled thereto “customer name 

securities,” as defined in 15 U.S.C. §78lll(3); (ii) by satisfying a customer’s “net equity” 

claim, as defined in 15 U.S.C. §78lll(11), by distributing on a ratable basis securities of the same 

class or series of an issue on hand as “customer property,” as defined in 15 U.S.C. §78lll(4),

and, if necessary, by distributing cash from such customer property or cash advanced by SIPC, 

or purchasing securities for customers as set forth in 15 U.S.C. §78fff-2(d) within the limits 

set forth in 15 U.S.C. §78fff-3(a); and/or (iii) by completing contractual commitments where 

required pursuant to 15 U.S.C. §78fff-2(e) and SIPC’s Series 300 Rules, 17 C.F.R. 

§300.300 et seq., promulgated pursuant thereto; and it is further 

ORDERED, that with respect to claims for “net equity,” as defined in 15 U.S.C. § 

78lll(11), the Trustee be, and he hereby is, authorized to satisfy claims out of funds made 

available to the Trustee by SIPC notwithstanding the fact that there has not been any showing or 
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determination that there are sufficient funds of the Debtor available to satisfy such claims; and it is 

further

ORDERED, that with respect to claims relating to, or net equities based upon, 

securities of a class and series of an issuer which are ascertainable from the books and records of 

the Debtor or are otherwise established to the satisfaction of the Trustee, the Trustee be, and he 

hereby is, authorized to deliver securities of such class and series if and to the extent available to 

satisfy such claims in whole or in part, with partial deliveries to be made pro rata to the greatest 

extent considered practicable by the Trustee; and it is further 

ORDERED, that with respect to any customer claim in which there is disagreement 

between such claimant and the Trustee with regard to satisfaction of a claim, the Trustee be, and 

he hereby is, authorized to enter into a settlement with such claimant with the approval of SIPC, 

and without further order of the Court, provided that any obligations incurred by the Debtor 

estate under the settlement are ascertainable from the books and records of the Debtor or are 

otherwise established to the satisfaction of the Trustee; and it is further

ORDERED, that with respect to customer claims which disagree with the Debtor’s 

books and records and which are not resolved by settlement, the following procedures shall apply 

to resolve such controverted claims: 

A. The Trustee shall notify such claimant by mail of his determination 

that the claim is disallowed, in whole or in part, and the reason therefor, in a written 

form substantially conforming to Exhibit G to the Application. 

B. If the claimant desires to oppose the determination, the claimant shall 

be required to file with this Court, preferably electronically, and a hard copy with 
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the Trustee a written statement setting forth in detail the basis for the opposition, 

together with copies of any documents in support of such opposition, within thirty 

(30) days of the date on which the Trustee mails his determination to the claimant. 

If the claimant fails to file an opposition as hereinabove required, the Trustee’s 

determination shall be deemed approved by the Court and binding on the claimant. 

C. Following receipt by the Trustee of an opposition by a claimant, the 

Trustee shall obtain a date and time for a hearing before this Court on the 

controverted claim and shall notify the claimant in writing of the date, time, and 

place of such hearing. 

D. If a claimant or his counsel fails to appear at the hearing on the 

controverted claim, then the Trustee’s determination may be deemed confirmed by 

this Court and binding on the claimant. 

ORDERED, that the bar date for all claims is six (6) months from the date of 

publication of Notice and mailing that complies with the Notice Provisions (“Publication Date”), 

and the bar date for receiving the maximum possible protection for customer claims under SIPA 

is sixty (60) days from the Publication Date; and it is further 

ORDERED, that under 15 U.S.C. §78fff-1(c) the Trustee shall file a progress 

report with this Court within six (6) months after publication of the Notice of Commencement, 

and shall file interim reports every six (6) months thereafter; and it is further 
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ORDERED, that the requirement of Local Bankruptcy Rule 9013-1(b) regarding 

the filing of a separate memorandum of law is waived. 

Dated: December 23, 2008 

 New York, New York  

/s/Burton R. Lifland___

BURTON R. LIFLAND 

UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

____________________________________________________________ 
          ) 
BRICKLAYERS AND ALLIED CRAFTSMEN LOCAL 2   ) 
ANNUITY FUND; BRICKLAYERS AND ALLIED    ) 
CRAFTWORKERS LOCAL 2, ALBANY, NEW YORK,    ) 
HEALTH BENEFIT FUND; BRICKLAYERS & ALLIED    ) 
CRAFTWORKERS, LOCAL NO. 2, AFL-CIO; BUILDING   ) 
TRADE EMPLOYERS INSURANCE FUND; CENTRAL NEW   ) 
YORK LABORERS’ ANNUITY FUND; CENTRAL NEW YORK  )    NOTICE OF APPEAL 
LABORERS’ HEALTH AND WELFARE FUND; CENTRAL   )    IN A CIVIL CASE 
NEW YORK LABORERS’ PENSION FUND; CENTRAL NEW   )     
YORK LABORERS’ TRAINING FUND; CONSTRUCTION   )    Civil Action No. 
EMPLOYERS ASSOCIATION OF CNY, INC.; CONSTRUCTION  )    11-CV-6355-DLC 
AND GENERAL LABORERS' LOCAL NO. 633, AFL-CIO;   ) 
ENGINEERS JOINT WELFARE FUND; ENGINEERS JOINT   ) 
TRAINING FUND; INTERNATIONAL BROTHERHOOD OF   ) 
ELECTRICAL WORKERS LOCAL UNION NO. 43 AND   ) 
ELECTRICAL CONTRACTORS PENSION FUND;    ) 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL   )     
WORKERS LOCAL NO. 43 AND ELECTRICAL CONTRACTORS  )     
WELFARE FUND; I.B.E.W. LOCAL 241 WELFARE BENEFITS  ) 
FUND; I.B.E.W LOCAL 910 WELFARE FUND; LABORERS’   ) 
LOCAL 103 ANNUITY FUND; LABORERS’ LOCAL 103   ) 
WELFARE FUND; NEW YORK STATE LINEMAN’S SAFETY   ) 
TRAINING FUND; OSWEGO LABORERS’ LOCAL NO. 214   ) 
PENSION FUND; PLUMBERS, PIPEFITTERS AND APPRENTICES  ) 
LOCAL NO. 112 HEALTH FUND; ROOFERS’ LOCAL 195   ) 
ANNUITY FUND; ROOFERS’ LOCAL 195 HEALTH & ACCIDENT  ) 
FUND; SYRACUSE BUILDERS EXCHANGE, INC./CEA PENSION ) 
PLAN; SERVICE EMPLOYEES BENEFIT FUND; SERVICE   ) 
EMPLOYEES PENSION FUND OF UPSTATE NEW YORK;  ) 
S.E.I.U. LOCAL 200UNITED, AFL-CIO; SYRABEX, INC.,   ) 
SYRACUSE BUILDERS EXCHANGE, INC.; U.A. LOCAL 73,   ) 
PLUMBERS & FITTERS, AFL-CIO; LOCAL 73 RETIREMENT   ) 
FUND; UPSTATE UNION HEALTH AND WELFARE FUND,  ) 
          ) 

Appellants,    ) 
v.       )  

          ) 
SECURITIES INVESTOR PROTECTION CORPORATION,  ) 
and IRVING H. PICARD,       ) 
          ) 

Appellees,    ) 
 ___________________________________________________________) 
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          ) 
IN RE:          )    
          ) 
BERNARD L. MADOFF INVESTMENT SECURITIES, LLC,  ) 
          ) 
     Debtor.    ) 
 ___________________________________________________________) 
 
 
 Notice is hereby given that the above named Appellants hereby appeal to the United 

States Court of Appeals for the Second Circuit from the Judgment entered in this action on the 

6th day of January, 2012, pursuant to the Opinion and Order, dated January 4, 2012, of the 

Honorable Denise Cote, which affirmed the decision of the United States Bankruptcy Court for 

the Southern District of New York (Lifland, J.) issued on June 28, 2011, dismissed Appellants’ 

appeals, and closed Appellants’ cases. 

 
DATED:  Syracuse, New York 

     January 31, 2012         BLITMAN & KING LLP  

 
s/ Jennifer A. Clark   
Jennifer A. Clark (JC5102) 
Attorneys for Appellants 
Franklin Center, Suite 300  
443 North Franklin Street  
Syracuse, New York 13204-5412  
Telephone: (315) 422-7111  
Facsimile: (315) 471-2623  
Email: jaclark@bklawyers.com 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

SECURITIES INVESTOR PROTECTION 

CORPORATION, 

 Plaintiff, 

v.

BERNARD L. MADOFF INVESTMENT 

SECURITIES LLC, 

 Defendant. 

In re: 

BERNARD L. MADOFF,  

   Debtor. 

Adv. Pro. No. 08-01789 (BRL) 

SIPA Liquidation 

(Substantively Consolidated) 

ORDER (1) UPHOLDING TRUSTEE’S DETERMINATION DENYING CUSTOMER 

CLAIMS FOR AMOUNTS LISTED ON LAST CUSTOMER STATEMENT; (2) 

AFFIRMING TRUSTEE’S DETERMINATION OF NET EQUITY; AND (3) 

EXPUNGING THOSE OBJECTIONS WITH RESPECT TO THE DETERMINATIONS  

RELATING TO NET EQUITY

 This matter came before the Court on February 2, 2010 on the motion (the “Motion”) of 

Irving H. Picard, Esq. (the “Trustee”), as trustee for the liquidation of the business of Bernard L. 

Madoff Investment Securities LLC (“BLMIS”) under the Securities Investor Protection Act, 15 

U.S.C. §§ 78aaa, et seq. (“SIPA”), and as trustee for the estate of Bernard L. Madoff (“Madoff”), 

for entry of an order (1) upholding the Trustee’s determinations denying the claims in question 

for the securities and credit balances listed on the claimants’ last BLMIS customer statement; (2) 

affirming the Trustee’s “cash in/cash out” determinations of net equity with respect to each 

customer claim; and (3) expunging the objections to the Trustee’s determinations to the customer 

claims in question insofar as they relate to net equity; and the Court having considered: 
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1. That the Trustee’s Motion concerns the proper interpretation and 

application of net equity (“Net Equity”), as that term is defined in section 

16(11) of SIPA, 15 U.S.C. § 78lll(11); and

2. That as delineated in the Motion papers, it is the Trustee’s position that for 

purposes of determining customer claims, each BLMIS customer’s Net 

Equity should be determined by crediting the amount of cash deposited by 

the customer into his BLMIS account, less any amounts already 

withdrawn by him from his BLMIS customer account (the “Net 

Investment Method”); and 

3. That certain customer claimants (“Objecting Claimants”) asserted that Net 

Equity should be determined on the basis of each claimant’s balance as 

shown on their November 30, 2008 account statement provided by BLMIS 

(“Final Customer Statements”); and 

4. The responses and oppositions filed in this Court to the Motion, as listed 

in Appendix 1 to the Memorandum Decision Granting Trustee’s Motion 

For An Order (1) Upholding Trustee’s Determination Denying Customer 

Claims For Amounts Listed On Last Customer Statement; (2) Affirming 

Trustee’s Determination Of Net Equity; and (3) Expunging Objections to 

Determinations Relating To Net Equity (“Net Equity Decision”), dated 

March 1, 2010. 

 Due notice of the Motion has been given, and it does not appear that other or further 

notice need be given, and after a hearing and the proceedings before the Court, and after due 
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deliberation, having determined the Motion is in the best interests of BLMIS, its creditors and 

the estate, it is hereby:  

ORDERED, that the relief requested in the Motion is granted as set forth in the Net 

Equity Decision, fully incorporated herein; and it is further

ORDERED, that the Trustee’s determination of Net Equity using the Net Investment 

Method is upheld; and it is further 

ORDERED, that each customer’s Net Equity with respect to their customer claims in 

this SIPA liquidation proceeding shall be calculated using the Net Investment Method rather than 

the balances listed on the Final Customer Statements; and it is further  

ORDERED, that the oppositions submitted by the Objecting Claimants, as listed in 

Appendix 1 of the Net Equity Decision, are overruled; and it is further 

ORDERED, that the objections to the determinations of customer claims, as listed on 

Exhibit A to the Trustee’s Motion [Dkt. No. 530], are expunged insofar as those objections are 

based upon using the Final Customer Statements rather than the Net Investment Method to 

determine Net Equity; and it is further 

ORDERED, that this Court shall retain jurisdiction with respect to the remainder of the 

claimants’ objections in accordance with the order entered by this Court on December 23, 2008 

(the “Claims Procedures Order”); and it is further 

ORDERED, that the Trustee shall in due course schedule a hearing or hearings regarding 

the remainder of the claimants’ objections in accordance with the Claims Procedures Order; and 

it is further 
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ORDERED, that with regard to the Net Equity Dispute, this Order is a final order as that 

term is defined in 28 U.S.C. § 158(a)(1), and there is no just reason for delay; and it is further 

ORDERED, that in view of the factors contained in 28 U.S.C § 158(d)(2)(A)(i) - (iii), 

this Court will upon appropriate request or motion consider favorably a request to certify a direct 

appeal to the United States Court of Appeals for the Second Circuit; and it is further 

ORDERED, that this Court shall retain jurisdiction with respect to all matters relating to 

the interpretation or implementation of this Order. 

Dated: New York, New York 

 March 8, 2010    /s/Burton R. Lifland________
HONORABLE BURTON R. LIFLAND 
UNITED STATES BANKRUPTCY JUDGE 
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1

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

SECURITIES INVESTOR PROTECTION 

CORPORATION, 

 Plaintiff, 

v.

BERNARD L. MADOFF INVESTMENT 

SECURITIES LLC, 

 Defendant. 

In re: 

BERNARD L. MADOFF,  

   Debtor. 

Adv. Pro. No. 08-01789 (BRL) 

SIPA Liquidation 

(Substantively Consolidated) 

COURT’S CERTIFICATION OF NET EQUITY ORDER OF MARCH 8, 2010 

FOR IMMEDIATE APPEAL TO THE UNITED STATES COURT OF APPEALS 

PURSUANT TO 28 U.S.C. § 158(d)(2)

 The Court having issued its Memorandum Decision Granting Trustee’s Motion 

for an Order (1) Upholding Trustee’s Determination Denying Customer Claims for 

Amounts Listed on Last Customer Statement; (2) Affirming Trustee’s Determination of 

Net Equity; and (3) Expunging Objections to Determinations Relating to Net Equity (the 

“Net Equity Decision”) on March 1, 2010; and having entered an order on March 8, 2010 

implementing the Decision (the “Net Equity Order”); and because the Net Equity 

Decision and Order impact with finality on the interests of the parties to the above-

captioned proceeding, the Court, on its own motion, joined by the annexed request of  the 

law firms of Becker & Poliakoff, LLP, Davis Polk & Wardwell LLP, Lax & Neville, 

LLP, Milberg LLP, and Shearman & Sterling LLP, on behalf of the BLMIS claimants 

represented by the same, setting forth the bases for certification pursuant to 28 U.S.C. § 

158(d)(2), which request the Court treats as a motion for certification; and the United 
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States Securities & Exchange Commission and the Securities Investor Protection 

Corporation having indicated that they have no objection to this request; and the Court 

having found that (i) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 

1334 and 157; (ii) this is a core proceeding pursuant to 28 U.S.C. § 157(b); and (iii) the 

legal and factual issues presented establish just cause for the relief granted herein; 

 IT IS HEREBY ORDERED THAT: 

1. The relief sought in the request is GRANTED. 

2. The Court certifies that an immediate appeal of the Net Equity Order is 

appropriate because this proceeding involves a matter of public 

importance, and an immediate appeal may materially advance the 

progress of this proceeding. 

3. The Court therefore certifies the Net Equity Order for immediate 

appeal to the United States Court of Appeals pursuant to 28 U.S.C. § 

158(d)(2).

Dated: New York, New York 

 March 8, 2010 

 /s/ Burton R. Lifland________

       United States Bankruptcy Judge 
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David J. Sheehan 
direct dial:  212.589.4616 
dsheehan@bakerlaw.com 

March 8, 2010 

VIA EMAIL AND FIRST CLASS MAIL 

Honorable Burton R. Lifland 
United States Bankruptcy Judge 
United States Bankruptcy Court 
Southern District of New York 
One Bowling Green 
New York, NY 10004-1408 

Re: Securities Investor Protection Corporation v. Bernard L. Madoff Investment 
Securities LLC, 08-1789 (BRL) (Substantively Consolidated)

Dear Judge Lifland: 

 Baker & Hostetler LLP, as counsel to Irving H. Picard (“Trustee”), the Trustee 
for the substantively consolidated liquidation proceedings of Bernard L. Madoff 
Investment Securities LLC (“BLMIS”) and Bernard L. Madoff, and the law firms of 
Becker & Poliakoff, LLP, Davis Polk & Wardwell LLP, Lax & Neville, LLP, Milberg LLP, 
and Shearman & Sterling LLP, on behalf of the BLMIS claimants represented by the 
same, jointly write to request that this Court certify its order of March 8, 2010 (the “Net 
Equity Order”), granting the Trustee’s motion (“Motion”) for an order: (1) upholding the 
Trustee’s determinations denying the claims in question for the securities and credit 
balances listed on the claimants’ last BLMIS customer statement; (2) affirming the 
Trustee’s “cash in/cash out” determinations of net equity with respect to each customer 
claim; and (3) expunging the objections to the Trustee’s determinations to the customer 
claims in question insofar as they relate to net equity, for immediate appeal to the 
United States Court of Appeals for the Second Circuit, pursuant to 28 U.S.C. § 
158(d)(2).
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Honorable Burton R. Lifland 
March 8, 2010 
Page 2 

 The Trustee’s Motion sought a final order to be issued by this Court relating to 
the proper interpretation and application of net equity (“Net Equity”), as that term is 
defined in section 16(11) of SIPA, 15 U.S.C. § 78lll(11).  As delineated in the Motion, it 
is the Trustee’s position that for purposes of determining customer claims, each BLMIS 
customer’s Net Equity should be determined by crediting the amount of cash deposited 
by the customer into his BLMIS account, less any amounts already withdrawn by him 
from his BLMIS customer account (the “Net Investment Method”).  Certain customer 
claimants asserted that Net Equity should be determined on the basis of each 
claimant’s balance as shown on their November 30, 2008 account statement provided 
by BLMIS (“Final Customer Statements”). 

 After notice and a hearing, and after due consideration of all responses and 
oppositions filed in this Court to the Motion, as listed in Appendix 1 to the Memorandum 
Decision Granting Trustee’s Motion For An Order (1) Upholding Trustee’s 
Determination Denying Customer Claims For Amounts Listed On Last Customer 
Statement; (2) Affirming Trustee’s Determination Of Net Equity; and (3) Expunging 
Objections to Determinations Relating To Net Equity (“Net Equity Decision”), dated 
March 1, 2010, this Court entered the Net Equity Order on March 8, 2010, fully 
incorporating therein the Net Equity Decision. 

 Under the terms of 28 U.S.C. § 158(d)(2), a bankruptcy court may certify an 
order for immediate appeal to a circuit court of appeal where the order “involves a 
matter of public importance,” or where an appeal from the order “may materially 
advance the progress of the case.”  28 U.S.C. § 158(d)(2)(A)(i) and (iii).  Certification is 
mandatory where the Court determines that these circumstances exist.  Id. § 
158(d)(2)(B) (“If the bankruptcy court . . . determines that a circumstance specified in 
clause (i), (ii), or (iii) of subparagraph (A) exists . . . then the bankruptcy court shall 
make the certification described in subparagraph (A)”). 

 As the Court is well-aware, this SIPA liquidation proceeding arises out of the 
infamous and massive Ponzi scheme perpetrated by Bernard L. Madoff.  Under any 
calculation, billions of dollars are at stake, and over 15,000 customer claims have been 
filed in this liquidation. See Net Equity Decision, at 5.  The calculation of Net Equity vis-
à-vis each customer claim dictates the distribution, if any, that each customer will 
receive from the fund of customer property under section 8(c)(1)(B) of SIPA, 15 U.S.C. 
§ 78fff-2(c)(1)(B), as well as each customer’s entitlement to receive an advance from 
SIPC against that payment from the fund of customer property.  Thus, the result of the 
Net Equity Dispute impacts the determination and calculation of every customer claim 
filed in this proceeding.  

 As this liquidation proceeding affects a large number of customer claimants, and 
has generated Congressional hearings, proposed amendments to the United States 
Code, and sustained press coverage, we submit that this proceeding, and particularly 
the Net Equity Dispute, is a matter of public importance appropriate for certification to 
the Court of Appeals. 
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Honorable Burton R. Lifland 
March 8, 2010 
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 Moreover, as described above, whether the Trustee has properly determined all 
customer claims in this proceeding is a question that hinges on the Net Equity Dispute.  
All parties – both customer claimants and the Trustee – would benefit from the 
speediest resolution of this issue consistent with the law.  The entry of a final, non-
appealable order regarding the Net Equity Dispute will provide finality and closure to 
those who were victimized as a result of Madoff’s fraudulent scheme.  Under these 
circumstances, an immediate appeal from the order will materially advance the 
progress of the case, making certification appropriate.  See 28 U.S.C. § 
158(d)(2)(A)(iii).

 The United States Securities & Exchange Commission and the Securities 
Investor Protection Corporation have indicated that they have no objection to this 
request.

 Accordingly, we respectfully request that this appeal be certified to the Court of 
Appeals pursuant to 28 U.S.C. § 158(d)(2)(A). 

Respectfully submitted, 

/s/ David J. Sheehan 

David J. Sheehan

/s/ Helen Chaitman 
Becker & Poliakoff, LLP 

/s/ Karen Wagner 
Davis Polk & Wardwell LLP 

/s/ Brian Neville 
Lax & Neville, LLP 

/s/ Matthew Gluck 
Milberg LLP 

/s/ Stephen Fishbein 
Shearman & Sterling LLP

cc: Irving H. Picard, Esq. 
Josephine Wang, Esq. 
Katharine B. Gresham, Esq. 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK   

---------------------------------------------------------X 

SECURITIES INVESTOR PROTECTION  

CORPORATION, 

Plaintiff-Applicant,    No. 08-01789 (BRL) 

v.     SIPA Liquidation 

BERNARD L. MADOFF INVESTMENT    (Substantively Consolidated) 

SECURITIES, LLC,          

Defendant.      

---------------------------------------------------------X 

IRVING H. PICARD, Trustee for the  

Liquidation of Bernard L. Madoff Investment  

Securities LLC, 

                                   Plaintiff,  

                                   v.     Adv. Pro. No. 09-01239 

 

FAIRFIELD SENTRY LTD., et al., 

  

                                  Defendants.                                          

--------------------------------------------------------X 

ARGUING ON THE MOTION:  

 

BAKER & HOSTETLER LLP 

45 Rockefeller Plaza 

New York, New York 10111 

Telephone: (212) 589-4200 

By:  David Sheehan 

        Mark A. Kornfeld 

        Thomas L. Long 

        Marc E. Hirschfield 

        Keith R. Murphy 

        Jessie M. Gabriel 

        Melissa L. Kosack  

Attorneys for Irving H. Picard, Trustee for the Substantively Consolidated 

SIPA Liquidation of Bernard L. Madoff Investment Securities LLC and  

Bernard L. Madoff 

 

BROWN RUDNICK LLP 

Seven Times Square 

New York, New York 10036 

Telephone: (212) 209-4800 

By:  David J. Molton 

       May Orenstein 
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       Daniel J. Saval 

       Kerry L. Quinn 

Attorneys for the Foreign Representatives 

 

MILBERG LLP 

One Pennsylvania Plaza 

New York, New York 10119 

Telephone: (212) 594-5300 

By:  Robert A. Wallner 

        Kent A. Bronson 

        Kristi Stahnke McGregor 

                 -and- 

SEEGER WEISS LLP 

One William Street 

New York, New York 10004 

Telephone: (212) 584-0700  

By:  Stephen A. Weiss 

        Christopher M. Van de Kieft 

        Parvin Aminolroaya 

Attorneys for Morning Mist Holdings Limited and Miguel Lomeli 

 

Before: Hon. Burton R. Lifland 

  United States Bankruptcy Judge 

 

 

BENCH MEMORANDUM AND ORDER GRANTING TRUSTEE’S MOTION FOR 
ENTRY OF ORDER APPROVING AGREEMENT 

 
Before the Court is the Motion of the Trustee of the SIPA liquidation of BLMIS seeking 

approval of a Settlement of the Trustee’s instant adversary proceeding (the “Action”) as against 

Fairfield Sentry, Sigma and Lambda (the “Fairfield Funds”) pursuant to, inter alia, Bankruptcy 

Rule 9019.
1
  While the Fairfield Funds are currently the subject of separate proceedings before 

this Court under chapter 15 of the Code, the court administering the Fairfield Funds’ foreign 

main insolvency proceedings in the British Virgin Islands (the “BVI Court”), and not this Court, 

                                                 
1 A proposed settlement of the Trustee’s adversary proceeding as against a second group of defendants is scheduled 

to be heard before this Court, in the context of this adversary proceeding as well as the separate chapter 11 case of 

Greenwich Sentry, L.P., on June 21, 2011.  See In re Greenwich Sentry, L.P., Case No. 10-16229 (BRL), Dkt. No. 

118. 
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has been called upon to evaluate the Settlement from the perspective of the Fairfield Funds’ 

foreign estates (the “Fairfield Estate”), and is scheduled to do so tomorrow, June 8, 2011.  See 

Notice of Hearing, Case No. 10-13164 (BRL), Dkt. No. 411.  

Thus, the issue presented by this Motion is solely whether the proposed Settlement is fair 

and equitable, above “the lowest point in the range of reasonableness,” and in the best interests 

of the BLMIS estate.  Liu v. Silverman (in re Liu), 166 F.3d 1200, at *1 (2d Cir. 1998) (citing 

Protective Comm. For Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 

414, 424 (1968)).  In determining reasonableness, courts consider a number of factors, including 

(i) the probability of success in the litigation; (ii) the difficulties associated with collection; (iii) 

the complexity of the litigation and attendant expense, inconvenience, and delay; and (iv) the 

paramount interests of creditors.  In re Refco, Inc., No. 06-CIV-5596, 2006 WL 3409088, at *7 

(S.D.N.Y. Nov. 16, 2006), aff’d, 505 F.3d 109 (2d Cir. 2007); Air Line Pilots Assoc., Int’l v. Am. 

Nat’l Bank & Trust Co. (In re Ionosphere Clubs, Inc.), 156 B.R. 414, 428 (S.D.N.Y. 1993), aff'd, 

17 F.3d 600 (2d Cir. 1994); see also In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 

292 (2d Cir. 1992). 

The Court finds that the Settlement represents a complete, good faith compromise of the 

Trustee’s claims, is well above the lowest rung in a range of reasonableness, and in fact offers 

significant value to the BLMIS estate for distribution to victims of the Madoff Ponzi scheme.  

The Trustee has submitted, in his good faith business judgment, that continued multi-

jurisdictional litigation would be costly and complex, collection of any potential award from the 

domestic and foreign entities involved would be difficult, and the outcome of the litigation is 

uncertain.  See Affidavit of Irving H. Picard, Dkt. No. 69, ¶ 4.  The proposed Settlement, on the 

other hand, ensures judgments against the largest Madoff feeder funds in favor of the BLMIS 
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estate totaling over $4 billion,
2
 and a cash infusion of $70 million into the customer property 

fund.  The customer claims asserted by the Fairfield Funds have been reduced by south of $1 

billion.  Moreover, the Trustee’s and Foreign Representatives’ proposed joint litigation strategies 

provide for the assignment of claims, and allocation of recoveries, to the BLMIS estate, 

enhancing the Trustee’s ability to achieve substantially greater sums from third parties for 

ultimate distribution to creditors and customers of the BLMIS estate.   

The only objection before the Court was raised not by creditors of the BLMIS estate, but 

by certain plaintiffs (the “Objectors”) in a self-styled derivative action on behalf of Fairfield 

Sentry, which has been stayed before this Court since recognition of the Fairfield foreign 

proceedings on July 22, 2010.  See Morning Mist Holdings Ltd. v. Fairfield Greenwich Group, et 

al., 10-03765 (BRL).  In a transparent, backdoor attempt to usurp causes of action belonging to 

the Fairfield Estate, the Objectors present hypothetical, self-serving arguments that the Foreign 

Representatives and/or Trustee would be less effective than themselves in prosecuting such 

claims.  They therefore argue that the Settlement is prejudicial to the Fairfield Estate. They 

additionally request that enforcement of the Settlement be stayed pending resolution of their 

appeal of this Court’s order recognizing the Fairfield proceedings and triggering the stay of their 

action.   

As the Objectors’ arguments and speculative pecuniary interests relate only to the 

Fairfield Estate, they lack standing to be heard with respect to the Motion before this Court.  As 

the Second Circuit found, “[b]ankruptcy courts are primarily courts of equity, but they are not 

empowered to address any equitable claim tangentially related to the bankruptcy proceeding.”  In 

                                                 
2 According to the proposed Settlement, with respect to the Trustee’s judgment against Sentry, the Trustee agrees to 

forbear exercising any right to collect $1.13 billion, leaving a judgment against Sentry not subject to forbearance in 

the amount of $1.924 billion.  The Trustee has an admitted claim in Fairfield Sentry’s estate provable in the Fairfield 

proceedings for the full amount of the judgment.  Mot., Dkt. No. 69, Ex. A (Form of Agreement), ¶ 1. 
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re Refco Inc., 505 F.3d at 118.  The Objectors do not purport to be customers or creditors of the 

BLMIS estate, but rather hold a de minimis stake in Fairfield Sentry.  They have not raised their 

objection before the BVI Court, which will evaluate the Settlement as it relates to the Objectors’ 

interests.  While the Objectors contend that the Settlement damages their derivative action on 

behalf of Fairfield Sentry, they are “not directly and adversely affected pecuniarily . . . because 

they do not hold a direct interest in the Debtor, [BLMIS],”  and therefore lack standing to object 

to the Trustee’s Motion.  In re Refco Inc., 2006 WL 3409088, at *2, *6 (holding that “interest 

holders in and, perhaps, creditors of the non-debtor parties to the settlement” lacked standing to 

object to the settlement under Bankruptcy Rule 9019).   

Assuming, arguendo, that the Objectors have standing, they have not established any 

basis for denying the Settlement or staying its enforcement.  The objection on its merits does not 

challenge the Settlement’s value to the BLMIS estate or, for that matter, any ground relevant to 

its approval.  A hypothetical harm to the Objectors’ right, which itself is legally uncertain, to 

pursue derivative actions on behalf of Fairfield Sentry, is insufficient to find the Settlement 

unreasonable as to the BLMIS estate.  The Objectors’ request to stay the enforcement of the 

Settlement pending resolution of their independent appeal is also unwarranted and inappropriate.  

While Bankruptcy Rule 8005 allows a party to seek a stay of the enforcement of a judgment 

pending appeal of that judgment, the Objectors have made a novel request, without legal support, 

that “the proposed stay . . . remain in effect pending determination of the appeal of the 

Recognition Order – not the appeal (if any) from any order approving the Settlement.”  Obj., 

Dkt. No. 76, p. 5.  The Objectors have not established a basis under Bankruptcy Rule 8005 for a 

stay of the Settlement pending an appeal of an independent decision, entered over 10 months 

ago, in a separate case, involving separate parties.  Indeed, the Trustee and the BLMIS estate 
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would be unfairly prejudiced, and the goals of the Settlement thwarted, if this Court were to 

indefinitely stay the enforcement of an agreement promising substantial value to the BLMIS 

estate and customers and victims of the Madoff Ponzi scheme.  The merits of the Settlement as to 

the Fairfield Estate are left to the expertise of the BVI Court.  

Accordingly, as approval of the Settlement is in the best interests of the BLMIS estate 

and the Objectors have not established otherwise, the Trustee’s Motion is hereby GRANTED, 

and the objection is overruled.   

The Trustee is directed to submit an order consistent with this record.  

IT IS SO ORDERED. 

Dated: New York, New York 

 June 7, 2011      

/s/ Burton R. Lifland    

       United States Bankruptcy Judge  
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BROWN RUDNICK LLP 
Seven Times Square 

New York, New York 10036 

(212) 209-4800 

David J. Molton 

May Orenstein 

Daniel J. Saval 

Kerry L. Quinn 

 

Attorneys for the Foreign Representatives 

 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: ) 
 ) 
Fairfield Sentry Limited, et al., ) 
 ) 
        Debtors in Foreign Proceedings. ) 
  ) 
  ) 

 
Chapter 15 Case 
 
Case No. 10-13164 (BRL) 
 
Jointly Administered 
 

 

NOTICE OF ENTRY OF  
ORDERS BY THE COMMERCIAL DIVISION OF THE HIGH COURT OF  

JUSTICE, BRITISH VIRGIN ISLANDS, APPROVING THE AGREEMENT BY AND  
AMONG KENNETH KRYS AND JOANNA LAU, SOLELY IN THEIR RESPECTIVE  

CAPACITIES AS THE FOREIGN REPRESENTATIVES FOR AND JOINT  
LIQUIDATORS OF FAIRFIELD SENTRY LIMITED, FAIRFIELD SIGMA LIMITED,  

AND FAIRFIELD LAMBDA LIMITED, AND IRVING PICARD, AS TRUSTEE  
FOR THE SUBSTANTIVELY CONSOLIDATED LIQUIDATIONS OF BERNARD  

L. MADOFF INVESTMENT SECURITIES LLC AND BERNARD L. MADOFF  
 

Kenneth Krys and Joanna Lau (together with their predecessors, the “Foreign 

Representatives” or “Liquidators”), in their capacities as the duly appointed foreign 

representatives for, and joint liquidators of, Fairfield Sentry Limited (in liquidation), Fairfield 

Sigma Limited (in liquidation), and Fairfield Lambda Limited (in liquidation) (collectively, the 

“Debtors”), debtors in these jointly administered Chapter 15 cases, through their United States 

attorneys Brown Rudnick LLP, hereby provide notice of the following: 
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1. On or about May 9, 2011, the Foreign Representatives and the Debtors, on the 

one hand, and Irving H. Picard, as trustee for the substantively consolidated liquidations (the 

“SIPA Proceeding”) of Bernard L. Madoff Investment Securities LLC (“BLMIS”) and Bernard 

L. Madoff, on the other hand, entered into an agreement (the “Settlement Agreement”) resolving 

their respective claims against one another according to the terms set forth in the Settlement 

Agreement.  

2. The Settlement Agreement was subject to the approval of the Commercial 

Division of the High Court of Justice, British Virgin Islands (the “BVI Court”), on behalf of the 

Debtors’ estates, and this Court, on behalf of the BLMIS estate in the SIPA Proceeding.
1
  On 

May 13, 2011, the Foreign Representatives filed applications before the BVI Court, on behalf of 

each of the Debtors, seeking approval of the Settlement Agreement (the “Applications”).    

3. On June 8, 2011, the BVI Court considered the Applications. 

4. On June 24, 2011, the BVI Court entered an order approving the Settlement 

Agreement for each of the Debtors (the “BVI Approval Orders”).  True and accurate copies of 

the BVI Approval Orders are attached hereto as Exhibit A. 

 

 

 

 

 

 

 

 

 

 

                                                           
1  On June 10, 2011, this Court entered an order approving the Settlement Agreement with respect 

to the BLMIS estate.  See Order Pursuant to Section 105(a) of the Bankruptcy Code and Rules 2002 and 

9019(a) of the Federal Rules of Bankruptcy Procedure Approving an Agreement by and Among the 

Trustee and Kenneth Krys and Joanna Lau, Solely in their Respective Capacities as the Foreign 

Representatives for and Joint Liquidators of Fairfield Sentry Limited, Fairfield Sigma Limited, and 

Fairfield Lambda Limited [Adv. Pro. No. 09-01239 (BRL), Dkt. 95]. 
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Dated:   June 27, 2011 

  New York, New York 

 
BROWN RUDNICK LLP 

By:  _/s/ David J. Molton____ 

David J. Molton 

May Orenstein 

Daniel J. Saval 

Kerry L. Quinn 

 

Seven Times Square 

New York, New York 10036 

(212) 209-4800 

 

Attorneys for the Foreign Representatives 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 

 

In re: 

 

GREENWICH SENTRY, L.P. and 

GREENWICH SENTRY PARTNERS, L.P.,  

 

Debtors and Debtors-in-Possession. 

 

 

Case No: 10-16229 (BRL) 

 

Chapter 11 

 

(Jointly Administered)
1
 

 

SECURITIES INVESTOR PROTECTION 

CORPORATION,  

 

  Plaintiff-Applicant, 

 

  v.  

 

BERNARD L. MADOFF INVESTMENT  

SECURITIES LLC, 

 

  Defendant. 

 

 

Case No: 08-01789 (BRL) 

 

SIPA Liquidation 

 

(Substantively Consolidated) 

IRVING H. PICARD, Trustee for the 

Liquidation of Bernard L. Madoff Investment 

Securities LLC 

                   

                       Plaintiff, 

 

                       v.  

 

FAIRFIELD SENTRY LTD. et al, 

  

  Defendants. 

 

Adv. Pro. No.: 09-01239 

 

ORDER APPROVING SETTLEMENTS BETWEEN THE DEBTORS  
AND THE BLMIS TRUSTEE 

 

 Upon (I) the motion (the “Motion”) [Docket No. 118] of Greenwich Sentry, L.P. (“GS”) 

and Greenwich Sentry Partners, L.P. (“GSP”), debtors and debtors-in-possession (each a 

“Debtor” and sometimes collectively the “Debtors”), filed in the Debtors’ above captioned 

                                                 
1 Pursuant to the Order Granting the Debtors’ Motion for an Order Directing Joint Administration of Related 

Chapter 11 Cases Pursuant to Fed. R. Bankr. P. 1015 [Docket No. 14], the Chapter 11 proceeding of Greenwich 

Sentry Partners, L.P., Case No.: 10-16230 (BRL), is to be jointly administered under the above-captioned Chapter 

11 proceeding of Greenwich Sentry, L.P., Case No.: 10-16229 (BRL). 
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 2

Chapter 11 proceeding, seeking entry of an order approving agreements between Irving H. 

Picard (the “BLMIS Trustee”), in his capacity as trustee for the liquidation under the Securities 

Investor Protection Act of 1970, as amended (“SIPA”), of Bernard L. Madoff Investment 

Securities LLC (“BLMIS”) and the substantively consolidated Chapter 7 case pending before the 

United States Bankruptcy Court for the Southern District of New York of Bernard L. Madoff 

(“Madoff”), on the one hand, and each of the Debtors on the other hand, each in substantially the 

form annexed to the Motion as Exhibits A (the “GS Settlement Agreement”) and B (the “GSP 

Settlement Agreement”, together with the GS Settlement Agreement, each a “Settlement 

Agreement” and collectively, the “Settlement Agreements”), and (II) the Trustee’s Motion For 

Entry of an Order Pursuant to Section 105(a) of the Bankruptcy Code and Rules 2002(a)(3) and 

9019(a) of the Federal Rules of Bankruptcy Procedure Approving Agreements By and Between 

the Trustee, Greenwich Sentry, L.P. And Greenwich Sentry Partners, L.P. (the “BLMIS 

Trustee’s Motion”, and together with the Motion, collectively, the “Motions”) [Docket No. 71], 

filed by the BLMIS Trustee in the above-captioned adversary proceeding; and in consideration 

of all objections filed in response to the Motions (collectively, the “Objections”); and in 

consideration of the revised proposed order submitted in connection with the Motions and the 

amended agreements between the BLMIS Trustee, on the one hand, and each of the Debtors on 

the other hand, each in substantially the form annexed hereto as Exhibits A (the “Amended GS 

Settlement Agreement”) and B (the “Amended GSP Settlement Agreement”, together with the 

Amended GS Settlement Agreement, each an “Amended Settlement Agreement” and 

collectively, the “Amended Settlement Agreements”)
2
; and it appearing that due and sufficient 

notice of the Motions has been given to all parties in interest as required by Rules 2002 and 9019 

                                                 
2 Capitalized terms not otherwise defined herein shall have the same meanings ascribed to them in the respective 

Amended Settlement Agreements. 
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 3

of the Federal Rules of Bankruptcy Procedure; and due consideration having been given to any 

responses to the Motions; and the Objections are withdrawn pursuant to this Order; and it further 

appearing that the legal and factual bases set forth in the Motions established just cause for the 

relief requested; and it further appearing that this Court has jurisdiction to consider the Motions 

and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334; and after due 

deliberation; and sufficient cause appearing therefor;  

 

IT IS, on this 7
th

 day of July, 2011, 

 ORDERED that: 

 1. The Motions are granted to the extent set forth herein. 

2. The Objections are hereby withdrawn in consideration of the Settlement 

Agreements having been amended to provide for the following: 

a. The Plan and the Confirmation Order shall include an injunction barring the 

applicable Debtor’s present and former limited partners and holders of any limited 

partner interest in the applicable Debtor from prosecuting any claims that (a) the 

applicable Debtor owns or holds whether or not such claims have been asserted 

by, or on behalf of, the applicable Debtor against Management and (b) are to be 

assigned by the applicable Debtor to the Trustee pursuant to the Settlement 

Agreement.  Such injunction shall not bar the prosecution of any direct claims 

against Management that are or could be asserted by past or present limited 

partners in the applicable Debtor (collectively, “Direct LP Claims”) in their 

respective individual capacities, whether such claims are brought individually by 

such limited partners or as part of a class action against Management. 
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b. The foregoing is without prejudice to the right of the BLMIS Trustee to seek an 

injunction against prosecution by limited partners of Direct LP Claims against 

Management in connection with any future settlement of claims against 

Management and without prejudice to the right of limited partners to oppose any 

such injunction that may be sought by the BLMIS Trustee. 

3. The Amended Settlement Agreements are hereby approved and authorized. 

4. The BLMIS Trustee and the Debtors shall each comply with and carry out the 

terms of each of the Amended Settlement Agreements. 

5. In the event of any inconsistency between the language of this Order, on the one 

hand, and the language of either of the Amended Settlement Agreements on the other hand, the 

language of the Amended Settlement Agreements shall govern. 

6. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to this Order. 

7. No further or additional notice of the Motions or this Order is required. 

 

Dated:  July 7, 2011 

 New York, New York 

 

 

__/s/ Burton R. Lifland__________________ 

THE HONORABLE BURTON R. LIFLAND 

UNITED STATES BANKRUPTCY JUDGE 
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Wollmuth Maher & Deutsch LLP  

500 Fifth Avenue  

New York, NY 10110  

Tel.: (212) 382-3300  

Fax: (212) 382-0050  

Frederick R. Kessler  

(fkessler@wmd-law.com)  

Paul R. DeFilippo  

(pdefilippo@wmd-law.com)  

Michael P. Burke  

(mburke@wmd-law.com)  

 

Attorneys for Defendants  

Chester Global Strategy Fund Limited, 

Chester Global Strategy Fund, LP, 

Irongate Global Strategy Fund Limited, 

Fairfield Greenwich Fund (Luxembourg), 

Fairfield Investment Fund Limited, 

Fairfield Investors (Euro) Ltd., and 

Stable Fund LP 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

In re: 

 

BERNARD L. MADOFF INVESTMENT  

SECURITIES LLC, 

 Debtor. 

---------------------------------------------------------------------- 

IRVING H. PICARD, Trustee for the Liquidation of 

Bernard L. Madoff Investment Securities LLC, 

Plaintiff, 

     v. 

FAIRFIELD SENTRY LIMITED, et al., 

 

   Defendants.  

 

 

Adv. Pro. No. 08-01789 (BRL) 

 

SIPA LIQUIDATION 

 

(Substantively Consolidated) 

 

 

 

 

Adv. Pro. No. 09-1239 (BRL) 

 

 

ORAL ARGUMENT 
REQUESTED 

 

 

THE NON-FEEDER-FUND DEFENDANTS’ MOTION TO  
WITHDRAW THE REFERENCE PURSUANT TO 28 U.S.C. § 157(d)
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TO THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK: 

 

PLEASE TAKE NOTICE that, upon the accompanying Memorandum of Law in Support 

of the Non-Feeder-Fund Defendants’ Motion to Withdraw the Reference Pursuant to 28 U.S.C. 

§ 157(d), dated April 2, 2012, the Declaration of Frederick R. Kessler and exhibit thereto, and all 

the papers filed and proceedings had herein, Defendants Chester Global Strategy Fund Limited, 

Chester Global Strategy Fund, LP, Irongate Global Strategy Fund Limited, Fairfield Greenwich 

Fund (Luxembourg), Fairfield Investment Fund Limited, Fairfield Investors (Euro) Ltd., and 

Stable Fund LP (collectively, the “Non-Feeder-Fund Defendants”), respectfully hereby move the 

United States District Court for the Southern District of New York for an order, pursuant to 28 

U.S.C. § 157(d), withdrawing the reference to the United States Bankruptcy Court for the 

Southern District of New York of the above-captioned adversary proceeding. 

The Non-Feeder-Fund Defendants have made no prior request to this Court or to any 

other court for the relief requested by this Motion. 

 2
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 3

The Non-Feeder-Fund Defendants respectfully request oral argument on this motion.  

 

Dated: April 2, 2012 

 New York, New York 

Respectfully Submitted, 

WOLLMUTH MAHER & DEUTSCH LLP 

 

 /s/ Frederick R. Kessler   

 Frederick R. Kessler 

 (fkessler@wmd-law.com) 

Paul R. DeFilippo 

(pdefilippo@wmd-law.com 

Michael P. Burke 

(mburke@wmd-law.com) 

 

500 Fifth Avenue 

New York, New York 10110 

Tel.:  (212) 382-3300 

Fax:  (212) 382-0050 

 
Attorneys for Defendants  

Chester Global Strategy Fund Limited, 

Chester Global Strategy Fund, LP, 

Irongate Global Strategy Fund Limited, 

Fairfield Greenwich Fund (Luxembourg), 

Fairfield Investment Fund Limited, 

Fairfield Investors (Euro) Ltd., and 

Stable Fund LP 
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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

In re: 

BERNARD L. MADOFF INVESTMENT 

Adv. Pro. No. 08-01789 (BRL) 

SECURITIES LLC, SIP A LIQUIDATION 

Debtor. (Substantively Consolidated) 

IRVING H. PICARD, Trustee for the Liquidation 

ofBernard L. Madofflnvestment Securities LLC, Adv. Pro. No. 09-1239 (BRL) 

Plaintiff, 

v. 

FAIRFIELD SENTRY LIMITED, et al., 

Defendants. 

NOTICE OF MOTION FOR WITHDRAWAL OF THE BANKRUPTCY REFERENCE 

PLEASE TAKE NOTICE that pursuant to Federal Rule ofBankruptcy Procedure 

5011, and Rule 5011-1 ofthe Local Rules ofthe United States Bankruptcy Court for the 

Southern District ofNew York, upon the accompanying Memorandum ofLaw in support of 

Defendants' Motion for Withdrawal of the Bankruptcy Reference, the Declaration of Mark G. 

Cunha, Esq., and the exhibits attached thereto; Defendants Fairfield Greenwich Limited, 

Fairfield Greenwich (Bermuda) Limited, Fairfield Greenwich Advisors LLC, Fairfield Heathcliff 

Capital LLC, and Fairfield International Managers, Inc., Chester Management Cayman Limited, 

Fairfield Greenwich (UK) Limited, Walter Noel, Jeffrey Tucker, Andres Piedrahita, Corina Noel 

Piedrahita, Mark McKeefry, Daniel Lipton, Amit Vijayvergiya, Gordon McKenzie, Richard 

Landsberger, Philip Toub, Charles Murphy, Robert Blum, Andrew Smith, Harold Greisman, 

Gregory Bowes, Lourdes Barreneche, Cornelis Boele, Santiago Reyes, and Jacqueline Harary 

respectfully move the United States District Court for the Southern District of New York for the 
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2 

entry of an order, pursuant to 28 U.S.C. § 157(d), withdrawing the reference to the United States 

Bankruptcy Court for the Southern District ofNew York ofthe above-captioned adversary 

proceeding. 

Defendants have made no prior request to this Court or to any other court for the 

relief requested by this Motion. 

WHEREFORE, Defendants respectfully request that the Court enter an order 

granting the relief requested herein and grant such other and further relief as the Court deems just 

and appropriate. 

Dated: New York, NY 

April 2, 2012 ｾ ｢ Ｎ ｃ ａ A
Simpson Thacher & Bartlett LLP 

425 Lexington Avenue 

New York, New York 10017 

Telephone: 212-455-2000 

Mark G. Cunha 

Email: mcunha@stblaw.com 

Peter E. Kazanoff 

Email pkazanoff@stblaw.com 

Counsel to Defendants Fairfield Greenwich 

Limited, Fairfield Greenwich (Bermuda) 

Limited, Fairfield Greenwich Advisors LLC, 

Fairfield Heathclif!Capital LLC, Fairfield 

International Managers, Inc., Fairfield 

Greenwich (UK) Limited, Mark McKeefry 

Daniel Lipton, Gordon McKenzie, Richard 

Landsberger, Philip Toub, Charles Murphy, 

Andrew Smith, Harold Greisman, Lourdes 

Barreneche, Santiago Reyes, Jacqueline 

Harary, Chester Management Cayman 

Limited, and Carina Noel Piedrahita 
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Dated: New York, NY 

April2, 2012 

Dated: New York, NY 

April2,2012 

Dated: New York, NY 

April 2, 2012 

Dated: New York, NY 

April 2, 2012 

Debevoise & Plimpton LLP 

919 Third A venue 

New York, NY 10022 

Telephone: 212-909-6000 

Mark P. Goodman 

Email: mpgoodman@debevoise.com 

Counsel to Defendant Amit Vijayvergiya 

O'Shea Partners LLP 

521 Fifth A venue, 25th Floor 

New York, NY 10175 

Telephone: 212-682-4426 

Sean F. O'Shea 

Email: soshea@osheapartners.com 

Michael E. Petrella 

Email: mpetrella@osheapartners.com 

Counsel to Defendant Cornelis Boele 

White & Case LLP 

1155 Avenue of the Americas 

New York, NY 10036-2787 

Telephone: 212-819-8200 

Glenn M. Kurtz 

Email: gkurtz@whitecase.com 

Andrew W. Hammond 

Email: ahammond@whitecase.com 

Counsel to Defendant Walter Noel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

PASHA S. ANWAR and JULIA ANWAR, on behalf of 
themselves and all other similarly situated investors in 
the Greenwich Sentry, L.P. private investment limited 
partnership , 

..................................................................... 

NO. 09-cV- 0 

Plaintiffs, : Removed from: 

- against - : Supreme Court of the State of 

New York, New York County 

FAIRFIELD GREENWICH GROUP, FAIRFIELD 
GREENWICH LIMITED, a Cayman Islands company, 
FAIRFIELD GREENWICH (BERMUDA) LTD., 
FAIRFIELD GREENWICH ADVISORS LLC, 
WALTER M. NOEL, JR., ANDRES PIEDRAHITA, 
JEFFREY TUCKER, BRIAN FRANCOUER, and 
AMIT VIJAYVERGIYA, 

Defendants. 
.................................................................... 

NOTICE OF REMOVAL 

Pursuant to 28 U.S.C. $6 1332 and 1441, as amended in relevant part by the Class 

Action Fairness Act of 2005 (“CAFA”), and authorized by 28 U.S.C. $ 1453, Defendants 

Fairfield Greenwich Group, Fairfield Greenwich Limited, Fairfield Greenwich (Bermuda) Ltd., 

and Faidield Greenwich Advisors LLC , (collectively, the “Removing Defendants”), by their 

undersigned attorneys, Simpson Thacher & Bartlett LLP , hereby remove the above-captioned 

civil action, and all claims and causes of action therein, fiom the Supreme Court of the State of 

New York, County of New York, to the United Staies District Court for the Southern District of 

New York. Removing Defendants appear for the purpose of removal only and for no other 

purpose and reserve all rights, claims and defenses of any nature whatsoever, including but not 

limited to defenses related to service of process, jurisdiction, and venue, and state as follows: 
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1. On December 19,2008, Pasha S. Anwar and Julia Anwar purported to initiate 

this putative class action by filing a complaint against the various Defendants in the Supreme 

Court of the State of New York, County of New York, under Index No. 08/08603769, on behalf 

of themselves and all other investors in the Greenwich Sentry, L.P. private investment limited 

partnership and the Fairfield Sentry Fund (collectively, “Plaintiffs”). Pursuant to Rule 81.1 (b) of 

the Local Civil Rules of the United States Courts for the Southern and Eastern Districts of New 

York and 28 U.S.C. $1446(a), a true and correct copy of the summons and complaint (hereinafter 

“Complaint”), which is the only pleading thus far served upon any of the Defendants, is attached 

hereto as Exhibit A. 

2. A copy of the Complaint was left with the receptionist for Fairfield Greenwich 

Group on December 22,2008. To the best of Defendants’ knowledge, Plaintiffs have not 

attempted any other service of the Complaint on any Defendant. 

3. Plaintiffs allege breach of fiduciary duty, negligence, and unjust enrichment 

arising out of Defendants’ alleged mismanagement of Plaintiffs’ investments. 

4. This action may be removed to this Court under 28 U.S.C. $ 1332, as 

amended by CAFA. Pursuant to 28 U.S.C. 0 1332(d), a putative class action commenced after 

February 18,2005 may be removed to the appropriate federal district court if (a) any member of 

the putative class is a citizen of a state different from any defendant; (b) the putative class action 

consists of at least 100 putative class members; and (c) the amount in controversy exceeds the 

sum or value of $5,000,000, exclusive of interests of costs. See 28 U.S.C. $6 1332(d) & 1453. 

All of these requirements are met here. 

5.  CAFA is applicable to this action because it was commenced on or about 

December 19,2008, i.e., after the effective date of CAFA. 28 U.S.C. $8 1332, 1453. 

2 
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6.  This action is a “class action” within the meaning of CAFA, because Plaintiffs 

seek to represent a class of persons in a civil action filed under C.P.L.R. $ 901, et seq., i. e. ,  a 

“rule of judicial procedure authorizing an action to be brought by one or more representative 

persons as a class action.” 28 U.S.C. $8 1332(d)(l)(B), 1453(a); Complaint 77 1, 14. 

7. The requisite diversity of citizenship exists under 28 U.S.C. $$ 1132(d)(2) and 

(d)(7). To establish diversity jurisdiction under CAFA, it is sufficient that any one member of 

the putative class is a citizen of a state different from any one defendant, in contrast to the 

complete diversity requirement of typical diversity jurisdiction. 28 U.S.C. $ 1332(d)(2)(A). 

8. Among Removing Defendants, there are citizens of New York. For example, 

Defendant Fairfield Greenwich Advisors LLC is a Delaware limited liability company with its 

principal place of business in New York. 

9. Plaintiffs Pasha S. Anwar and Julia Anwar are, on information and belief, 

citizens of Illinois. Complaint 7 3. Accordingly, the requisite diversity of citizenship exists 

between Plaintiffs and Defendants and the minimal diversity requirements of CAFA are 

satisfied. See 28 U.S.C. $ 1332(d)(2)(C). 

10. This action is removable under CAFA notwithstanding the fact that certain 

defendants are citizens of New York, the state in which the action was brought. See 28 U.S.C. $ 

1453(b) (“A class action may be removed ... without regard to whether any defendant is a citizen 

of the State in which the action is brought ....”). 

1 1. There are also more than 100 members of the putative class as required by 28 

U.S.C. $ 1332(d)(5)(B). The Complaint alleges Plaintiffs’ belief that “[,]he number of 

purchasers who are eligible to participate in the Class is estimated to be in the thousands.” 

(Complaint 7 16). 

3 
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12. There is more than $5,000,000 in controversy in this action. Under 28 U.S.C. 

5 1332(d), as amended by CAFA, the amount in controversy in a putative class action is 

determined by aggregating the amount at issue in the claims of all members of the putative class. 

28 U.S.C. 5 1332(d)(6). Here, while Defendants deny that Plaintiffs are entitled to recover any 

amount, the Complaint alleges that Plaintiffs and the Class have sufTered damages “in an amount 

estimated to be no less than $7.5 billion.” Complaint 7 41. This allegation plainly makes the 

amount in controversy in this class action more than $5,000,000, exclusive of interest and costs. 

28 U.S.C. 3 1332(d)(2). 

13. No Removing Defendant was served prior to December 22,2008, and this 

notice is being filed within 30 days of service on any of the Removing Defendants and thus is 

timely filed under 28 U.S.C. 0 1446(b). 

14. Defendants promptly will serve a copy of this Notice of Removal on counsel 

for Plaintiffs, and will file a copy of this Notice of Removal with the Clerk of the Supreme Court 

of the State of New York, County of New York, pursuant to 28 U.S.C. 3 1446(d). 

WHEREFORE, Defendants, under 28 U.S.C. $5 1332 and 1441, as amended in 

relevant part by CAFA, and authorized by 28 U.S.C. 3 1453, remove this action in its entirety 

from the Supreme Court of the State of New York, County of New York, to the United States 

District Court for the Southern District of New York. 

Dated: New York, New York 
January 7,2009 

SIMPSON THACHER & BARTLETT LLP 

Mark G. C d a  
Members of the Firm 
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425 Lexington Avenue 
New York, New York 1001 7-3954 

mchepiga@stblaw.com 
mcunha@stblaw.com 

(212) 455-2000 

Attorneys for Fairfield Greenwich Group, Fairfield 
Greenwich Limited, FairJield Greenwich (Bermuda) Ltd, 
and Fairfield Greenwich Advisors LLC 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

ANWAR, et al., 

 Plaintiff, 

v. 

FAIRFIELD GREENWICH LIMITED, et al., 

 Defendants. 

This Document Relates To: All Actions 

No. 09 CV 118 (VM) 

 

NOTICE OF MOTION 

 

 PLEASE TAKE NOTICE that, upon the accompanying memorandum of law, 

dated December 22, 2009, Defendant PricewaterhouseCoopers Accountants N.V. (“PwC 

Netherlands”) will move this Court, before the Honorable Victor Marrero, United 

States District Judge, at the United States Courthouse for the Southern District of New York, 500 

Pearl Street, New York, New York 10007, at a time and date to be set by the Court, for an Order, 

pursuant to Rules 8, 9(b), and 12(b)(6) of the Federal Rules of Civil Procedure, dismissing the 

Second Consolidated Amended Complaint as against PwC Netherlands in the above captioned 

action and awarding such other relief as the Court may find to be just and equitable. 

 

 

/s/ Sarah L. Cave 

Sarah L. Cave 

HUGHES HUBBARD & REED LLP 

One Battery Park Plaza 

New York, New York 10004 

(212) 837-6000 

 

Attorneys for Defendant 

PricewaterhouseCoopers Accountants N.V. 
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UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

__________________________________________ 

ANWAR, et al.     )  

       ) 

       )  

    Plaintiffs,  ) Case No:  09-CV-118 (VM) 

       ) 

 v.      ) ECF Case 

       ) 

FAIRFIELD GREENWICH LIMITED, et al., ) 

       ) 

    Defendants.  ) 

__________________________________________) 

 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that, upon the attached declaration of Timothy A. Duffy, dated 

December 22, 2009, and the accompanying memorandum in support, PricewaterhouseCoopers LLP 

(“PwC Canada”) hereby moves before the Honorable Victor Marrero, at the United States 

Courthouse located at 500 Pearl Street, Courtroom 17B, New York, New York, 10007, for an order 

dismissing plaintiffs’ Second Consolidated Amended Complaint with prejudice pursuant to Fed. R. 

Civ. P. 12(b)(6). 

 /s/ Timothy A. Duffy  

 

Andrew M. Genser 

KIRKLAND & ELLIS LLP 

601 Lexington Avenue 

New York, New York 10022 

Telephone:  (212) 446-4800 

 

Emily Nicklin, P.C. 

Timothy A. Duffy, P.C. 

KIRKLAND & ELLIS LLP 

300 North LaSalle 

Chicago, Illinois 60654 

Telephone:  (312) 862-2000 

Email: tim.duffy@kirkland.com 
 
Attorneys for Defendant  

PricewaterhouseCoopers LLP 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------x 

        

ANWAR, et al.,       MASTER FILE NO. 

         09-CV-0118 (VM) 

Plaintiffs,   

        

  -against-     

        

FAIRFIELD GREENWICH LIMITED, et al.,  

        

Defendants.   

        

This Document Relates To:  All Actions   

--------------------------------------------------------------x 

 

ANSWER AND AFFIRMATIVE DEFENSES OF DEFENDANT  

CITCO BANK NEDERLAND N.V. DUBLIN BRANCH 

 

Defendant Citco Bank Nederland N.V. Dublin Branch (“CBN”), by and through 

undersigned counsel, hereby files this Answer and Affirmative Defenses to the Second 

Consolidated Amended Complaint (“SCAC”). 

 1. CBN denies the allegations set forth in paragraph 1 of the SCAC. 

 2. CBN denies the allegations set forth in paragraph 2 of the SCAC. 

 3. CBN denies the allegations set forth in paragraph 3 of the SCAC. 

 4. CBN denies the allegations set forth in paragraph 4 of the SCAC. 

 5. CBN admits only that at least one plaintiff is a citizen of a foreign state.  CBN 

denies the remaining allegations set forth in paragraph 5 of the SCAC. 

 6. CBN denies the allegations set forth in paragraph 6 of the SCAC. 

 7. CBN denies the allegations set forth in paragraph 7 of the SCAC. 

 8. CBN denies the allegations set forth in paragraph 8 of the SCAC. 
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 2

 1. - 116.
1
 CBN is without sufficient knowledge or information to form a belief as to 

the truth of the allegations set forth in paragraphs 1 through 116 of the SCAC, and therefore 

denies same.  

117. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 117 of the SCAC, and therefore denies same. 

118. CBN admits only that FGL is a company incorporated under the laws of the 

Cayman Islands and that FGL served as Placement Agent for Fairfield Sentry and Fairfield 

Sigma, Investment Manager of Fairfield Sentry, and was the General Partner of Greenwich 

Sentry.  CBN is without sufficient knowledge or information to form a belief as to the truth of 

the remaining allegations set forth in paragraph 118 of the SCAC, and therefore denies same.  

119. CBN admits only that FGBL is a corporation organized under the laws of 

Bermuda and that FGBL served as Investment Manager and Investment Advisor for Fairfield 

Sigma and was the General Partner of Greenwich Sentry and Greenwich Sentry Partners.  CBN 

denies that “Citco” (as that term is defined in the SCAC) calculated the monthly NAV.  CBN is 

without sufficient knowledge or information to form a belief as to the truth of the remaining 

allegations set forth in paragraph 119 of the SCAC, and therefore denies same.  

120. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 120 of the SCAC, and therefore denies same. 

121. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 121 of the SCAC, and therefore denies same. 

122. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 122 of the SCAC, and therefore denies same. 

                                                 
1
  On page 4 of the SCAC, plaintiffs have restarted the numbering of the paragraphs of the 

SCAC from number 1.  
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 3

123. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 123 of the SCAC, and therefore denies same. 

124. CBN admits only that Walter M. Noel, Jr. was a director of Fairfield Sentry and 

Fairfield Sigma.  CBN is without sufficient knowledge or information to form a belief as to the 

truth of the remaining allegations set forth in paragraph 124 of the SCAC, and therefore denies 

same.  

125. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 125 of the SCAC, and therefore denies same. 

126. CBN admits only that Andres Piedrahita is a Director and President of FGBL.  

CBN is without sufficient knowledge or information to form a belief as to the truth of the 

remaining allegations set forth in paragraph 126 of the SCAC, and therefore denies same. 

127. CBN admits only that Amit Vijayvergiya was President of FGBL.  CBN is 

without sufficient knowledge or information to form a belief as to the truth of the remaining 

allegations set forth in paragraph 127 of the SCAC, and therefore denies same. 

128. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 128 of the SCAC, and therefore denies same. 

129. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 129 of the SCAC, and therefore denies same. 

130. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 130 of the SCAC, and therefore denies same. 

131. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 131 of the SCAC, and therefore denies same. 
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132. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 132 of the SCAC, and therefore denies same. 

133. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 133 of the SCAC, and therefore denies same. 

134. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 134 of the SCAC, and therefore denies same. 

135. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 135 of the SCAC, and therefore denies same. 

136. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 136 of the SCAC, and therefore denies same. 

137. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 137 of the SCAC, and therefore denies same. 

138. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 138 of the SCAC, and therefore denies same. 

139. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 139 of the SCAC, and therefore denies same. 

140. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 140 of the SCAC, and therefore denies same. 

141. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 141 of the SCAC, and therefore denies same. 

142. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 142 of the SCAC, and therefore denies same. 
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 5

143. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 143 of the SCAC, and therefore denies same. 

144. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 144 of the SCAC, and therefore denies same. 

145. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 145 of the SCAC, and therefore denies same. 

146. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 146 of the SCAC, and therefore denies same. 

147. Paragraph 147 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 147 of the SCAC. 

148. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 148 of the SCAC, and therefore denies same. 

149. CBN denies the allegations set forth in paragraph 149 of the SCAC. 

150. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 150 of the SCAC, and therefore denies same. 

151. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 151 of the SCAC, and therefore denies same. 

152. Paragraph 152 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 152 of the SCAC.  

153. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 153 of the SCAC, and therefore denies same. 
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154. CBN admits only that PwC Canada was the auditor for the Funds. CBN is without 

sufficient knowledge or information to form a belief as to the truth of the remaining allegations 

set forth in paragraph 154 of the SCAC, and therefore denies same. 

155. CBN admits only that PwC Netherlands was the auditor for Fairfield Sentry, 

Fairfield Sigma and Greenwich Sentry. CBN is without sufficient knowledge or information to 

form a belief as to the truth of the remaining allegations set forth in paragraph 155 of the SCAC, 

and therefore denies same. 

156. CBN denies the allegations set forth in paragraph 156 of the SCAC. 

157. CBN admits only that Citco Fund Services (Europe) B.V. (“CFSE”) is 

incorporated in The Netherlands, that CFSE served as administrator, registrar, and transfer agent 

for Fairfield Sentry and Fairfield Sigma and that CFSE served as administrator for Greenwich 

Sentry and Greenwich Sentry Partners.  CBN denies plaintiffs’ characterizations of CFSE’s 

responsibilities to the extent that they exceed the scope of or are inconsistent with the 

Administration Agreements that govern the respective relationships between CFSE and the 

Funds.
2
  CBN denies the remaining allegations set forth in paragraph 157 of the SCAC. 

158. CBN admits only that Citco (Canada) Inc. (“CCI”) is a corporation organized 

under the laws of Canada with its principal place of business in Toronto, Ontario and that CFSE 

delegated to CCI certain administrative responsibilities subject to the terms and conditions of the 

Administration Agreements.  CBN denies plaintiffs’ characterizations of CCI’s responsibilities 

to the extent that they exceed the scope of or are inconsistent with the Administration 

                                                 
2
  CFSE entered into agreements titled “Administration Agreement” with Fairfield Sentry, 

Fairfield Sigma, Greenwich Sentry, and Greenwich Sentry Partners including as follows:  

Fairfield Sigma Administration Agreement, dated February 20, 2003; Fairfield Sentry 

Administration Agreement, dated February 20, 2003; Greenwich Sentry Administration 

Agreement, dated August 10, 2006; Greenwich Sentry Partners Administration Agreement, dated 

August 10, 2006.  Such agreements are referred to as the “Administration Agreements.” 
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 7

Agreements that govern the respective relationships between CCI and the Funds.  CBN denies 

the remaining allegations set forth in paragraph 158 of the SCAC. 

159. CBN admits only that Citco Global Custody N.V. (“CGC”) is incorporated in The 

Netherlands and that CGC has served as custodian and depository for Fairfield Sentry and as 

custodian for Fairfield Sigma.  CBN denies plaintiffs’ characterizations of CGC’s responsibilities 

to the extent that they exceed the scope of or are inconsistent with the Custodian Agreements that 

govern the respective relationships between CGC and Fairfield Sentry and Fairfield Sigma.
3
  

CBN denies the remaining allegations set forth in paragraph 159 of the SCAC. 

160. CBN admits only that it is incorporated in The Netherlands and that it has served 

as bank and custodian for Fairfield Sentry and as bank for Fairfield Sigma.  CBN denies 

plaintiffs’ characterizations of its responsibilities to the extent that they exceed the scope of or 

are inconsistent with the Custodian Agreements that govern the respective relationships between 

CBN and Fairfield Sentry and Fairfield Sigma. CBN denies the remaining allegations set forth in 

paragraph 160 of the SCAC.  

161. CBN admits only that Citco Fund Services (Bermuda) Limited (“CFSB”) is a 

corporation organized under the laws of Bermuda with its principal place of business in 

Hamilton, Bermuda and that CFSB employed Ian Pilgrim and Brian Francoeur.  CBN denies the 

remaining allegations set forth in paragraph 161 of the SCAC. 

                                                 
3
   CBN and CGC entered into agreements with Fairfield Sentry and Fairfield Sigma including 

as follows: Fairfield Sentry Custodian Agreement, dated July 3, 2006; Fairfield Sentry Brokerage 

and Custody Agreement, dated July 17, 2003; Fairfield Sigma Brokerage and Custody 

Agreement, dated August 12, 2003.  Such agreements are referred to as the “Custodian 

Agreements.”  
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162. Paragraph 162 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 162 of the SCAC.  

163. CBN admits only that Francoeur was employed by CFSB and that Francoeur was 

a director of FGBL.  CBN denies the remaining allegations set forth in paragraph 163 of the 

SCAC. 

164. CBN admits only that Pilgrim was employed by CFSB and that Pilgrim was a 

director of FGBL.  CBN denies the remaining allegations set forth in paragraph 164 of the 

SCAC. 

165. CBN admits only that GlobeOp was the administrator of Greenwich Sentry.  CBN 

is without sufficient knowledge or information to form a belief as to the truth of the remaining 

allegations set forth in paragraph 165 of the SCAC, and therefore denies same.  

166. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 166 of the SCAC, and therefore denies same.  

167. CBN admits only that Bernard L. Madoff was arrested and charged in an 11-count 

criminal complaint, that Bernard L. Madoff admitted he operated a Ponzi scheme, and that 

Bernard L. Madoff was sentenced to 150 years in prison. CBN is without sufficient knowledge 

or information to form a belief as to the truth of the remaining allegations set forth in paragraph 

167 of the SCAC, and therefore denies same.  

168. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 168 of the SCAC, and therefore denies same.  

169. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 169 of the SCAC, and therefore denies same.  
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170. CBN admits only that Fairfield Sentry was incorporated in 1990 as an 

international business company in the Territory of the British Virgin Islands, that Madoff (as 

defined in the SCAC) served as execution agent and sub-custodian for Fairfield Sentry, that 

Fairfield Sentry was primarily marketed to foreign investors and investments in Fairfield Sentry 

were made from outside New York, and that on July 21, 2009 the Eastern Caribbean Supreme 

Court in the High Court of Justice (the “BVI Court”) ordered Fairfield Sentry to be wound up 

and appointed Christopher Stride and Kenneth Krys as joint liquidators.  CBN denies the 

remaining allegations set forth in paragraph 170 of the SCAC.  

171. CBN admits only that Fairfield Sigma was an international business company 

organized under the laws of the BVI, that Fairfield Sigma was marketed to foreign investors and 

investments in Fairfield Sigma were made from outside New York, and that on July 21, 2009 the 

BVI Court ordered Fairfield Sigma to be wound up and appointed Christopher Stride and 

Kenneth Krys as joint liquidators.  CBN denies the remaining allegations set forth in paragraph 

171 of the SCAC.  

172. CBN admits only that Greenwich Sentry is a Delaware limited partnership 

organized on December 27, 1990 under the name Aspen/Greenwich Limited Partnership, that its 

name was changed to Greenwich Sentry, L.P., that Greenwich Sentry commenced operations on 

January 1, 1993, and that Madoff (as defined in the SCAC) served as the execution agent and 

custodian for Greenwich Sentry.  CBN denies the remaining allegations set forth in paragraph 

172 of the SCAC. 

173. CBN admits only that Greenwich Sentry Partners is a Delaware limited 

partnership organized on April 11, 2006, which commenced operations on May 1, 2006 and that 
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Madoff (as defined in the SCAC) was custodian for Greenwich Sentry Partners. CBN denies the 

remaining allegations set forth in paragraph 173 of the SCAC. 

174. Paragraph 174 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 174 of the SCAC.  

175. CBN denies the allegations set forth in paragraph 175 of the SCAC.  

176. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 176 of the SCAC, and therefore denies same. 

177. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 177 of the SCAC, and therefore denies same. 

178. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 178 of the SCAC, and therefore denies same. 

179. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 179 of the SCAC, and therefore denies same. 

180. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 180 of the SCAC, and therefore denies same. 

181. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 181 of the SCAC, and therefore denies same. 

182. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 182 of the SCAC, and therefore denies same. 

183. CBN denies the allegations set forth in paragraph 183 of the SCAC. 

184. CBN denies the allegations set forth in paragraph 184 of the SCAC.   
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 11

185. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 185 of the SCAC, and therefore denies same. 

186. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 186 of the SCAC, and therefore denies same. 

187. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 187 of the SCAC, and therefore denies same. 

188. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 188 of the SCAC, and therefore denies same. 

189. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 189 of the SCAC, and therefore denies same. 

190. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 190 of the SCAC, and therefore denies same. 

191. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 191 of the SCAC, and therefore denies same. 

192. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 192 of the SCAC, and therefore denies same.  

193. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 193 of the SCAC, and therefore denies same.   

194. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 194 of the SCAC, and therefore denies same. CBN 

refers to the referenced Placement Memoranda for a complete statement of their contents. 
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195. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 195 of the SCAC, and therefore denies same. CBN 

refers to the referenced Placement Memoranda for a complete statement of their contents. 

196. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 196 of the SCAC, and therefore denies same.  

197. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 197 of the SCAC, and therefore denies same. 

198. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 198 of the SCAC, and therefore denies same. 

199. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 199 of the SCAC, and therefore denies same. 

200. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 200 of the SCAC, and therefore denies same. 

201. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 201 of the SCAC, and therefore denies same. 

202. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 202 of the SCAC, and therefore denies same. 

203. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 203 of the SCAC, and therefore denies same. 

204. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 204 of the SCAC, and therefore denies same. 

205. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 205 of the SCAC, and therefore denies same. 
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206. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 206 of the SCAC, and therefore denies same. 

207. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 207 of the SCAC, and therefore denies same. 

208. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 208 of the SCAC, and therefore denies same. 

209. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 209 of the SCAC, and therefore denies same. 

210. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 210 of the SCAC, and therefore denies same. 

211. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 211 of the SCAC, and therefore denies same. 

212. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 212 of the SCAC, and therefore denies same. 

213. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 213 of the SCAC, and therefore denies same. 

214. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 214 of the SCAC, and therefore denies same. 

215. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 215 of the SCAC, and therefore denies same. 

216. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 216 of the SCAC, and therefore denies same. 

217. CBN denies the allegations set forth in paragraph 217 of the SCAC.  

Case 1:09-cv-00118-VM-FM   Document 533    Filed 10/01/10   Page 13 of 4712-02047-brl    Doc 4-30    Filed 11/29/12    Entered 11/29/12 20:48:34     Exhibit 30
 Answer    Pg 14 of 48

Case 1:12-cv-09408-VM   Document 40-20    Filed 02/19/13   Page 40 of 75



 14

218. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 218 of the SCAC, and therefore denies same. 

219. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 219 of the SCAC, and therefore denies same. 

220. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 220 of the SCAC, and therefore denies same. 

221. CBN denies the allegations set forth in paragraph 221 of the SCAC. 

222. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 222 of the SCAC, and therefore denies same. 

223. CBN denies the allegations set forth in paragraph 223 of the SCAC and in the 

unnumbered paragraph on page 71 following subheading E.6.  

224. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 224 of the SCAC, and therefore denies same. 

225. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 225 of the SCAC, and therefore denies same. 

226. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 226 of the SCAC, and therefore denies same. 

227. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 227 of the SCAC, and therefore denies same. 

228. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 228 of the SCAC, and therefore denies same. 

229. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 229 of the SCAC, and therefore denies same. 
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230. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 230 of the SCAC, and therefore denies same. 

231. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 231 of the SCAC, and therefore denies same. 

232. CBN denies the allegations set forth in paragraph 232 of the SCAC. 

233. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 233 of the SCAC, and therefore denies same. 

234. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 234 of the SCAC, and therefore denies same. 

235. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 235 of the SCAC, and therefore denies same. 

236. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 236 of the SCAC, and therefore denies same. 

237. CBN admits only that the referenced PPMs contain provisions regarding 

placement fees.  CBN refers to the referenced PPMs for a complete statement of their contents.  

CBN is without sufficient knowledge or information to form a belief as to the truth of the 

remaining allegations set forth in paragraph 237 of the SCAC, and therefore denies same. 

238. CBN admits only that the referenced PPMs contain provisions regarding 

performance fees.  CBN refers to the referenced PPMs for a complete statement of their contents.  

CBN is without sufficient knowledge or information to form a belief as to the truth of the 

remaining allegations set forth in paragraph 238 of the SCAC, and therefore denies same. 

239. CBN admits only that the referenced PPMs contain provisions regarding 

management fees.  CBN refers to the referenced PPMs for a complete statement of their 

Case 1:09-cv-00118-VM-FM   Document 533    Filed 10/01/10   Page 15 of 4712-02047-brl    Doc 4-30    Filed 11/29/12    Entered 11/29/12 20:48:34     Exhibit 30
 Answer    Pg 16 of 48

Case 1:12-cv-09408-VM   Document 40-20    Filed 02/19/13   Page 42 of 75



 16

contents.  CBN is without sufficient knowledge or information to form a belief as to the truth of 

the remaining allegations set forth in paragraph 239 of the SCAC, and therefore denies same.  

240. CBN admits only that the referenced PPM contains a provision regarding fees for 

administrative services and back office support.  CBN refers to the referenced PPM for a 

complete statement of its contents.  CBN is without sufficient knowledge or information to form 

a belief as to the truth of the remaining allegations set forth in paragraph 240 of the SCAC, and 

therefore denies same. 

241. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 241 of the SCAC, and therefore denies same. 

242. CBN admits only that the referenced PPMs contain provisions regarding fees and 

expense reimbursements.  CBN refers to the referenced PPMs for a complete statement of their 

contents.  CBN is without sufficient knowledge or information to form a belief as to the truth of 

the remaining allegations set forth in paragraph 242 of the SCAC, and therefore denies same. 

243. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 243 of the SCAC, and therefore denies same.  

244. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 244 of the SCAC, and therefore denies same. 

245. CBN admits only that the referenced COMs contain provisions regarding 

incentive allocations.  CBN refers to the referenced COMs for a complete statement of their 

contents. CBN is without sufficient knowledge or information to form a belief as to the truth of 

the remaining allegations set forth in paragraph 245 of the SCAC, and therefore denies same.  

246. CBN admits only that the referenced COMs contain provisions regarding 

management fees.  CBN refers to the referenced COMs for a complete statement of their 
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contents. CBN is without sufficient knowledge or information to form a belief as to the truth of 

the remaining allegations set forth in paragraph 246 of the SCAC, and therefore denies same.  

247. CBN admits only that the referenced COMs contain provisions regarding fees for 

administrative services and back office support.  CBN refers to the referenced COMs for a 

complete statement of their contents. CBN is without sufficient knowledge or information to 

form a belief as to the truth of the remaining allegations set forth in paragraph 247 of the SCAC, 

and therefore denies same. 

248. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 248 of the SCAC, and therefore denies same. 

249. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 249 of the SCAC, and therefore denies same. 

250. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 250 of the SCAC, and therefore denies same. 

251. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 251 of the SCAC, and therefore denies same. 

252. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 252 of the SCAC, and therefore denies same. 

253. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 253 of the SCAC, and therefore denies same. 

254. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 254 of the SCAC, and therefore denies same. 

255. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 255 of the SCAC, and therefore denies same. 
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256. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 256 of the SCAC, and therefore denies same. 

257. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 257 of the SCAC, and therefore denies same. 

258. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 258 of the SCAC, and therefore denies same. 

259. CBN admits only that PwC Netherlands and PwC Canada were auditors for the 

Funds.  CBN is without sufficient knowledge or information to form a belief as to the truth of the 

remaining allegations set forth in paragraph 259 of the SCAC, and therefore denies same. 

260. CBN admits only that PwC Netherlands and PwC Canada provided auditing 

services to the Funds.  CBN is without sufficient knowledge or information to form a belief as to 

the truth of the remaining allegations set forth in paragraph 260 of the SCAC, and therefore 

denies same. 

261. CBN admits only that PwC Netherlands issued an unqualified audit opinion for 

the financial statements of Greenwich Sentry for the year ended December 31, 2005 and certified 

that the financial statements were presented in conformity with United States generally accepted 

accounting principles (“GAAP”) and the audit was conducted in accordance with United States 

generally accepted auditing standards (“GAAS”).  CBN is without sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 261 

of the SCAC, and therefore denies same. 

262. CBN admits only that PwC Canada issued an unqualified audit opinion for the 

financial statements of Greenwich Sentry for the years ended December 31, 2006 and 2007 and 

certified that the financial statements were presented in conformity with GAAP and the audit was 
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conducted in accordance with GAAS.  CBN is without sufficient knowledge or information to 

form a belief as to the truth of the remaining allegations set forth in paragraph 262 of the SCAC, 

and therefore denies same. 

263. CBN admits only that PwC Netherlands issued an unqualified audit opinion for 

the financial statements of Fairfield Sentry for the years ended December 31, 2002, 2003, 2004 

and 2005 and certified that the financial statements were presented in conformity with 

International Financial Reporting Standards (“IFRS”) and the audit was conducted in accordance 

with International Standards of Auditing (“ISA”).  CBN is without sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 263 

of the SCAC, and therefore denies same. 

264. CBN admits only that PwC Canada issued an unqualified audit opinion for the 

financial statements of Fairfield Sentry for the years ended December 31, 2006 and 2007 and 

certified that the financial statements were presented in accordance with IFRS and the audit was 

conducted in accordance with GAAS. CBN is without sufficient knowledge or information to 

form a belief as to the truth of the remaining allegations set forth in paragraph 264 of the SCAC, 

and therefore denies same. 

265. CBN admits only that PwC Netherlands issued an unqualified audit opinion for 

the financial statements of Fairfield Sigma for the years ended December 31, 2003, 2004 and 

2005 and certified that the financial statements were presented in conformity with IFRS and the 

audit was conducted in accordance with ISA. CBN is without sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 265 

of the SCAC, and therefore denies same. 
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266. CBN admits only that PwC Canada issued an unqualified audit opinion for the 

financial statements of Fairfield Sigma for the years ended December 31, 2006 and 2007 and 

certified that the financial statements were presented in conformity with IFRS and the audit was 

conducted in accordance with GAAS. CBN is without sufficient knowledge or information to 

form a belief as to the truth of the remaining allegations set forth in paragraph 266 of the SCAC, 

and therefore denies same. 

267. CBN admits only that PwC Canada issued an unqualified audit opinion for the 

financial statements of Greenwich Sentry Partners for the years ended December 31, 2006 and 

2007 and certified that the financial statements were presented in conformity with GAAP and the 

audit was conducted in accordance with GAAS. CBN is without sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations set forth in paragraph 267 

of the SCAC, and therefore denies same. 

268. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 268 of the SCAC, and therefore denies same.  

269. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 269 of the SCAC, and therefore denies same.  

270. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 270 of the SCAC, and therefore denies same.  

271. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 271 of the SCAC, and therefore denies same.  

272. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 272 of the SCAC, and therefore denies same.  
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273. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 273 of the SCAC, and therefore denies same.  

274. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 274 of the SCAC, and therefore denies same.  

275. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 275 of the SCAC, and therefore denies same.  

276. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 276 of the SCAC, and therefore denies same.  

277. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 277 of the SCAC, and therefore denies same.  

278. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 278 of the SCAC, and therefore denies same.  

279. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 279 of the SCAC, and therefore denies same.  

280. Paragraph 280 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

280 of the SCAC, and therefore denies same.  

281. Paragraph 281 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

281 of the SCAC, and therefore denies same.  
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282. Paragraph 282 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

282 of the SCAC, and therefore denies same.  

283. Paragraph 283 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

283 of the SCAC, and therefore denies same.  

284. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 284 of the SCAC, and therefore denies same.  

285. Paragraph 285 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

285 of the SCAC, and therefore denies same.  

286. Paragraph 286 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

286 of the SCAC, and therefore denies same.  

287. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 287 of the SCAC, and therefore denies same.  

288. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 288 of the SCAC, and therefore denies same.  
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289. Paragraph 289 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

289 of the SCAC, and therefore denies same.  

290. Paragraph 290 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

290 of the SCAC, and therefore denies same.  

291. Paragraph 291 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

291 of the SCAC, and therefore denies same.  

292. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 292 of the SCAC, and therefore denies same.  

293. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 293 of the SCAC, and therefore denies same.  

294. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 294 of the SCAC, and therefore denies same.  

295. Paragraph 295 contains no allegations of fact, and therefore no response is 

required.  To the extent that a response is deemed to be required, CBN is without sufficient 

knowledge or information to form a belief as to the truth of the allegations set forth in paragraph 

295 of the SCAC, and therefore denies same.  
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296. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 296 of the SCAC, and therefore denies same.  

297. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 297 of the SCAC, and therefore denies same.  

298. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 298 of the SCAC, and therefore denies same.  

299. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 299 of the SCAC, and therefore denies same.  

300. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 300 of the SCAC, and therefore denies same.  

301. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 301 of the SCAC, and therefore denies same.  

302. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 302 of the SCAC, and therefore denies same.  

303. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 303 of the SCAC, and therefore denies same. 

304. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 304 of the SCAC, and therefore denies same.  

305. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 305 of the SCAC, and therefore denies same.  

306. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 306 of the SCAC, and therefore denies same.  
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307. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 307 of the SCAC, and therefore denies same.  

308. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 308 of the SCAC, and therefore denies same.  

309. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 309 of the SCAC, and therefore denies same.  

310. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 310 of the SCAC, and therefore denies same.  

311. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 311 of the SCAC, and therefore denies same. 

312. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 312 of the SCAC, and therefore denies same.  

313. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 313 of the SCAC, and therefore denies same. 

314. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 314 of the SCAC, and therefore denies same.  

315. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 315 of the SCAC, and therefore denies same.  

316. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 316 of the SCAC, and therefore denies same.   

317. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 317 of the SCAC, and therefore denies same.  
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318. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 318 of the SCAC, and therefore denies same.  

319. CBN denies the allegations set forth in paragraph 319 of the SCAC. 

320. CBN denies the allegations set forth in paragraph 320 of the SCAC. 

321. CBN denies the allegations set forth in paragraph 321 of the SCAC. 

322. CBN denies the allegations set forth in paragraph 322 of the SCAC. 

323. CBN denies the allegations set forth in paragraph 323 of the SCAC.  

324. CBN denies the allegations set forth in paragraph 324 of the SCAC.  

325. CBN denies the allegations set forth in paragraph 325 of the SCAC.  

326. CBN denies the allegations set forth in paragraph 326 of the SCAC. 

327. CBN admits only that CFSE entered into the referenced Administration 

Agreements. CBN refers to the referenced Administration Agreements for a complete statement 

of their contents.  CBN denies the remaining allegations set forth in paragraph 327 of the SCAC. 

328. CBN admits only that CFSE entered into the referenced Administration 

Agreements and that subscriptions were processed in accordance with the terms thereof. CBN 

refers to the referenced Administration Agreements for a complete statement of their contents.  

CBN denies the remaining allegations set forth in paragraph 328 of the SCAC. 

329. CBN admits only that CFSE entered into the referenced Administration 

Agreements. CBN refers to the referenced Administration Agreements for a complete statement 

of their contents.  CBN denies the remaining allegations set forth in paragraph 329 of the SCAC. 

330. CBN admits only that it and CGC entered into the referenced Custodian 

Agreements. CBN refers to the referenced Custodian Agreements for a complete statement of 

their contents.  CBN denies the remaining allegations set forth in paragraph 330 of the SCAC. 
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331. CBN admits only that it and CGC entered into the referenced Custodian 

Agreements. CBN refers to the referenced Custodian Agreements for a complete statement of 

their contents.  CBN denies the remaining allegations set forth in paragraph 331 of the SCAC. 

332. CBN denies the allegations set forth in paragraph 332 of the SCAC.  

333. CBN denies the allegations set forth in paragraph 333 of the SCAC.  

334. CBN denies the allegations set forth in paragraph 334 of the SCAC. 

335. CBN denies the allegations set forth in paragraph 335 of the SCAC. 

336. CBN denies the allegations set forth in paragraph 336 of the SCAC. 

337. CBN denies the allegations set forth in paragraph 337 of the SCAC.  

338. CBN denies the allegations set forth in paragraph 338 of the SCAC. 

339. CBN denies the allegations set forth in paragraph 339 of the SCAC. 

340. CBN denies the allegations set forth in paragraph 340 of the SCAC. 

341. CBN denies the allegations set forth in paragraph 341 of the SCAC.  

342. CBN denies the allegations set forth in paragraph 342 of the SCAC. 

343. CBN denies the allegations set forth in paragraph 343 of the SCAC.  

344. CBN admits only that GlobeOp provided administrative services to Greenwich 

Sentry. CBN is without sufficient knowledge or information to form a belief as to the truth of the 

remaining allegations set forth in paragraph 344 of the SCAC, and therefore denies same. 

345. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 345 of the SCAC, and therefore denies same. 

346. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 346 of the SCAC, and therefore denies same.     
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347. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 347 of the SCAC, and therefore denies same.     

348. CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in paragraph 348 of the SCAC, and therefore denies same.     

349. CBN denies the allegations set forth in paragraph 349 of the SCAC.  

350. CBN denies the allegations set forth in paragraph 350 of the SCAC.  

351. CBN denies the allegations set forth in paragraph 351 of the SCAC and denies 

that class certification is appropriate. 

352. CBN denies the allegations set forth in paragraph 352 of the SCAC and denies 

that class certification is appropriate. 

353. CBN denies the allegations set forth in paragraph 353 of the SCAC and denies 

that class certification is appropriate. 

Count 1 

Fraud against Fairfield Fraud Claim Defendants (Purchaser Claims) 

354.-359. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 354, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

355 through 359, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.  
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Count 2 

Fraud against Fairfield Fraud Claim Defendants (Holder Claims) 

360.-366.  

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 360, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

361 through 366, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     

Count 3 

Violation of Section 10(b) and Rule 10b-5 against Fairfield Fraud Claim Defendants 

367.-374.  

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 367, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

368 through 374, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     

Count 4 

Violation of Section 20(a) against Fairfield Fraud Claim Defendants and Defendants 

Landsberger, Murphy, and Smith 

 

375.-378.  

 This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 375, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

376 through 378, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     
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Count 5 

Negligent Misrepresentation against Fairfield Defendants (Purchaser Claims) 

379.-386. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 379, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

380 through 386, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     

Count 6 

Negligent Misrepresentation against Fairfield Defendants (Holder Claims) 

387.-394. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 387, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

388 through 394, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     

Count 7 

Gross Negligence against Fairfield Defendants 

395.-401. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 395, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

396 through 401, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     
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Count 8 

Breach of Fiduciary Duty against Fairfield Defendants 

402.-409.  

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 402, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

403 through 409, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.    

Count 9 

Third-Party Beneficiary Breach of Contract against Fairfield Defendants and Fairfield Fee 

Claim Defendants 

 

410.-416. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 410, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

411 through 416, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     

Count 10 

Constructive Trust against Fairfield Defendants and Fairfield Fee Claim Defendants 

417.-420. 

 Count 10 was dismissed in its entirety by Order of the Court dated August 18, 2010. 

 

Count 11 

Mutual Mistake against Fairfield Defendants and Fairfield Fee Claim Defendants 

421.-425. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 421, CBN repeats and reincorporates by 
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reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

422 through 425, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.      

Count 12 

Gross Negligence against PricewaterhouseCoopers 

426.-432.  

 Count 12 was dismissed in its entirety by Order of the Court dated August 18, 2010. 

 

Count 13 

Negligence against PricewaterhouseCoopers 

433.-437. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 433, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

434 through 437, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.      

Count 14 

Negligent Misrepresentation against PricewaterhouseCoopers 

438.-445. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 438, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

439 through 445, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     
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Count 15 

Third-Party Beneficiary Breach of Contract against PricewaterhouseCoopers 

446.-450.  

 Count 15 was dismissed in its entirety by Order of the Court dated August 18, 2010. 

 

Count 16 

Aiding and Abetting Breach of Fiduciary Duty against PricewaterhouseCoopers 

451.-454.  

 Count 16 was dismissed in its entirety by Order of the Court dated August 18, 2010. 

 

Count 17 

Aiding and Abetting Fraud against PricewaterhouseCoopers 

455.-459.  

 Count 17 was dismissed in its entirety by Order of the Court dated August 18, 2010. 

 

Count 18 

Violation of Section 10(b) and Rule 10b-5 against PwC Canada and PwC Netherlands 

460.-468.  

Count 18 was dismissed in its entirety by Order of the Court dated August 18, 2010. 

 

Count 19 

Violation of Section 20(a) against PricewaterhouseCoopers International 

469.-472.  

Count 19 was dismissed in its entirety by Order of the Court dated August 18, 2010. 

 

Count 20 

Third-Party Beneficiary Breach of Contract against Citco
4
 

 473. CBN repeats and reincorporates by reference its responses to the foregoing 

paragraphs of the SCAC as if set forth fully herein. 

                                                 
4
  CBN believes that Count 20 was dismissed as to it by Order of the Court dated August 18, 

2010, and therefore no response to this Count is required by CBN.  However, CBN is answering 

this Count in an abundance of caution.  
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 474.  CBN admits only that CFSE entered into Administration Agreements.
5
 CBN 

denies the remaining allegations set forth in paragraph 474 of the SCAC. 

 475.  CBN denies the allegations set forth in paragraph 475 of the SCAC.  

 476.  CBN admits only that CFSE entered into the referenced Administration 

Agreements. CBN refers to the referenced Administration Agreements for a complete statement 

of their contents.  CBN denies the remaining allegations set forth in paragraph 476 of the SCAC. 

 477.  CBN admits only that CFSE entered into the referenced Administration 

Agreements. CBN refers to the referenced Administration Agreements for a complete statement 

of their contents.  CBN denies the remaining allegations set forth in paragraph 477 of the SCAC. 

 478.  CBN denies the allegations set forth in paragraph 478 of the SCAC. 

479. CBN admits only that CFSE entered into the referenced Administration 

Agreements. CBN refers to the referenced Administration Agreements for a complete statement 

of their contents.  CBN denies the remaining allegations set forth in paragraph 479 of the SCAC. 

 480. Pursuant to the Court’s Order dated August 18, 2010, dismissing the third-party 

beneficiary breach of contract claim as it relates to the Custodian Agreements, no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 480 of the SCAC. 

 481. Pursuant to the Court’s Order dated August 18, 2010, dismissing the third-party 

beneficiary breach of contract claim as it relates to the Custodian Agreements, no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 481 of the SCAC. 

                                                 
5
  In its Order dated August 18, 2010, the Court dismissed this claim to the extent that it related 

to the Custodian Agreements.  Thus, the only agreements arguably relevant to this Count are the 

Administration Agreements.  
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 482. Pursuant to the Court’s Order dated August 18, 2010, dismissing the third-party 

beneficiary breach of contract claim as it relates to the Custodian Agreements, no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 482 of the SCAC. 

 483. Pursuant to the Court’s Order dated August 18, 2010, dismissing the third-party 

beneficiary breach of contract claim as it relates to the Custodian Agreements, no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 483 of the SCAC. 

 484.  CBN denies the allegations set forth in paragraph 484 of the SCAC.   

 485. Pursuant to the Court’s Order dated August 18, 2010, dismissing the third-party 

beneficiary breach of contract claim as it relates to the Custodian Agreements, no response is 

required.  To the extent that a response is deemed to be required, CBN denies the allegations set 

forth in paragraph 485 of the SCAC. 

 486. CBN denies the allegations set forth in paragraph 486 of the SCAC. 

Count 21 

Breach of Fiduciary Duty against Citco 

 487.  CBN repeats and reincorporates by reference its responses to the foregoing 

paragraphs of the SCAC as if set forth fully herein. 

 488. CBN denies the allegations set forth in paragraph 488 of the SCAC.   

 489. CBN denies the allegations set forth in paragraph 489 of the SCAC.   

 490.  CBN denies the allegations set forth in paragraph 490 of the SCAC.   

 491. CBN denies the allegations set forth in paragraph 491 of the SCAC.   

 492.  CBN denies the allegations set forth in paragraph 492 of the SCAC.  

 493. CBN denies the allegations set forth in paragraph 493 of the SCAC. 
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 494. CBN denies the allegations set forth in paragraph 494 of the SCAC.   

 495.  CBN denies the allegations set forth in paragraph 495 of the SCAC.   

 496. CBN denies the allegations set forth in paragraph 496 of the SCAC.   

 497.  CBN denies the allegations set forth in paragraph 497 of the SCAC.   

 498.  CBN denies the allegations set forth in paragraph 498 of the SCAC.   

 499. CBN denies the allegations set forth in paragraph 499 of the SCAC.   

 500. CBN denies the allegations set forth in paragraph 500 of the SCAC. 

Count 22 

Gross Negligence against Citco 

501.-504. 

Pursuant to the Court’s Order dated August 18, 2010, dismissing the gross negligence 

claim against CBN, no response to this Count by CBN is required. To the extent that a response 

is deemed to be required, as to paragraph 501, CBN repeats and reincorporates by reference its 

responses to the foregoing paragraphs as if set forth fully herein. As to paragraphs 502 through 

504, CBN denies the allegations set forth in these paragraphs.  

Count 23 

Negligence against Citco 

505.-508. 

Pursuant to the Court’s Order dated August 18, 2010, dismissing the negligence claim 

against CBN, no response to this Count by CBN is required.  To the extent that a response is 

deemed to be required, as to paragraph 505, CBN repeats and reincorporates by reference its 

responses to the foregoing paragraphs as if set forth fully herein. As to paragraphs 506 through 

508, CBN denies the allegations set forth in these paragraphs. 
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Count 24 

Aiding and Abetting Breach of Fiduciary Duty against Citco 

 509.  CBN repeats and reincorporates by reference its responses to the foregoing 

paragraphs of the SCAC as if set forth fully herein. 

510.  CBN denies the allegations set forth in paragraph 510 of the SCAC.   

 511.  CBN denies the allegations set forth in paragraph 511 of the SCAC.   

 512.  CBN denies the allegations set forth in paragraph 512 of the SCAC.   

 513.  CBN denies the allegations set forth in paragraph 513 of the SCAC.   

 514.  CBN denies the allegations set forth in paragraph 514 of the SCAC.   

Count 25 

Aiding and Abetting Fraud against Citco 

 515. CBN repeats and reincorporates by reference its responses to the foregoing 

paragraphs of the SCAC as if set forth fully herein. 

 516.  CBN denies the allegations set forth in paragraph 516 of the SCAC.   

 517. CBN denies the allegations set forth in paragraph 517 of the SCAC.   

 518. CBN denies the allegations set forth in paragraph 518 of the SCAC.   

 519. CBN denies the allegations set forth in paragraph 519 of the SCAC.   

 520. CBN denies the allegations set forth in paragraph 520 of the SCAC.   

Count 26 

Violation of Section 10(b) and Rule 10b-5 against Citco Fund Services and Citco Canada 

521.-526.  

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 521, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

522 through 526, CBN denies the allegations set forth in these paragraphs.  
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Count 27 

Violation of Section 20(a) against Citco Group 

527.-530. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 527, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

528 through 530, CBN denies the allegations set forth in these paragraphs.    

Count 28 

Negligent Misrepresentation against Citco Fund Services, Citco Canada, and Citco Group 

 

531.-540.  

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 531, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

532 through 540, CBN denies the allegations set forth in these paragraphs.   

Count 29 

Breach of Fiduciary Duty against GlobeOp 

541.-549. 

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 541, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

542 through 549, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     
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Count 30 

Gross Negligence against GlobeOp 

550.-553. 

Count 30 was dismissed in its entirety by Order of the Court dated August 18, 2010. 

 

Count 31 

Negligence against GlobeOp 

554.-557.  

This Count is not directed at CBN, and therefore no response is required.  To the extent 

that a response is deemed to be required, as to paragraph 554, CBN repeats and reincorporates by 

reference its responses to the foregoing paragraphs as if set forth fully herein.  As to paragraphs 

555 through 557, CBN is without sufficient knowledge or information to form a belief as to the 

truth of the allegations set forth in these paragraphs, and therefore denies same.     

Count 32 

Breach of Fiduciary Duty against Francoeur, Pilgrim and Citco 

558.-565. 

Pursuant to the Court’s Order dated August 18, 2010, dismissing this claim against Brian 

Francoeur, Ian Pilgrim and “Citco,” no response is required.  To the extent that a response is 

deemed to be required, as to paragraph 558, CBN repeats and reincorporates by reference its 

responses to the foregoing paragraphs as if set forth fully herein. As to paragraphs 559 through 

565, CBN denies the allegations set forth in these paragraphs. 

Count 33 

Unjust Enrichment against All Defendants 

566.-572. 

Pursuant to the Court’s Order dated August 18, 2010, dismissing the unjust enrichment 

claim against CBN, no response to this Count by CBN is required.  To the extent that a response 
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is deemed to be required, as to paragraph 566, CBN repeats and reincorporates by reference its 

responses to the foregoing paragraphs as if set forth fully herein. As to paragraphs 567 through 

572, CBN denies the allegations set forth in these paragraphs. 

PRAYER FOR RELIEF 

 CBN denies each of the allegations set forth in paragraphs “a” through “i” of the “Prayer 

for Relief” found on pages 201-202 of the SCAC. 

 

AFFIRMATIVE DEFENSES 

 

 Without in any way admitting any of the allegations of the SCAC and without admitting 

or suggesting that CBN bears the burden of proof on any of the following issues, as separate and 

independent affirmative defenses, CBN asserts as follows: 

First Affirmative Defense 

Plaintiffs’ claims against CBN are barred because the SCAC fails to state a claim upon 

which relief can be granted. 

Second Affirmative Defense 

Plaintiffs’ claims against CBN are barred by the applicable statute of limitations. 

Third Affirmative Defense 

This Court lacks subject matter jurisdiction over the claims asserted in the SCAC. 

Fourth Affirmative Defense 

Venue is improper in the Southern District of New York for this matter. 

Fifth Affirmative Defense 

The Southern District of New York constitutes an inconvenient forum for this matter, and 

thus this matter should be dismissed pursuant to the doctrine of forum non conveniens. 
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Sixth Affirmative Defense 

 Forum is improper in the Southern District of New York to the extent that the governing 

contracts contain forum selection clauses calling for a different venue.   

Seventh Affirmative Defense 

Some or all of the plaintiffs lack standing and/or capacity to assert the claims asserted in 

the SCAC.  

Eighth Affirmative Defense 

Plaintiffs’ common law claims against CBN are barred because they are derivative. 

Ninth Affirmative Defense 

Plaintiffs’ claims against CBN are barred by operation of the doctrine of laches. 

Tenth Affirmative Defense 

Plaintiffs’ claims against CBN are barred by operation of the doctrine of unclean hands. 

Eleventh Affirmative Defense 

Plaintiffs’ claims against CBN are barred by operation of the doctrines of waiver and/or 

estoppel. 

Twelfth Affirmative Defense 

Plaintiffs’ common law claims against CBN are barred because they are preempted by 

the Martin Act, N.Y. Gen. Bus. Law, Art. 23-A, §§ 352 et seq.  

Thirteenth Affirmative Defense 

Plaintiffs’ common law claims against CBN are barred because they are preempted by 

the Securities Litigation Uniform Standards Act, 15 U.S.C. § 78bb(f)(1).  
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Fourteenth Affirmative Defense 

Plaintiffs’ claims against CBN are barred because of the contributing and/or comparative 

negligence and fault of plaintiffs. 

Fifteenth Affirmative Defense 

Plaintiffs’ claims against CBN are barred because plaintiffs knowingly and voluntarily 

assumed the risks inherent in the investments at issue.  

Sixteenth Affirmative Defense 

Plaintiffs’ claims against CBN are barred to the extent that plaintiffs invested in the 

Funds in violation of the applicable laws or regulations of its, his, or her country of origin. 

Seventeenth Affirmative Defense 

Plaintiffs’ claims against CBN are barred because plaintiffs did not actually rely on any 

representation, omission, or act by CBN or any person or entity acting or purporting to act on its 

behalf. 

Eighteenth Affirmative Defense 

Plaintiffs’ claims against CBN are barred because plaintiffs did not reasonably or 

justifiably rely on any representation, omission, or act by CBN or any person or entity acting or 

purporting to act on its behalf. 

Nineteenth Affirmative Defense 

Plaintiffs’ common law claims against CBN are barred by the economic loss rule because 

any obligations of or services to be provided by CFSE and CCI and/or CBN and CGC are 

expressly set forth in the relevant contracts between those parties and the Funds.   
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Twentieth Affirmative Defense 

Plaintiffs’ common law claims against CBN are barred because any duties owed by 

CFSE and CCI in connection with the administrative services at issue and by CBN and CGC in 

connection with the custodian services were contractual duties owed to the Funds pursuant to the 

pertinent Administration Agreements and Custodian Agreements, and thus CBN or any person or 

entity acting or purporting to act on its behalf was not in privity with, and did not owe any duty 

to, the plaintiffs. 

Twenty-First Affirmative Defense 

Plaintiffs’ claims against CBN are barred because CBN, or any person or entity acting or 

purporting to act on its behalf, acted in good faith and with due care and diligence and did not, 

directly or indirectly, participate in, or aid and abet, or induce any act constituting any alleged 

violation of law or breach of duty claimed in the SCAC. 

Twenty-Second Affirmative Defense 

Plaintiffs’ claims against CBN are barred because, to the extent that CBN is found to owe 

any duty to the plaintiffs, any alleged liability of CBN is limited by the exculpatory clauses 

contained in the pertinent Administration Agreements and/or Custodian Agreements.  

Twenty-Third Affirmative Defense 

Plaintiffs’ claims against CBN are barred because the alleged fraudulent conduct of 

Bernard L. Madoff, Bernard L. Madoff Investment Securities LLC and/or their employees or 

agents was not foreseeable. 

Twenty-Fourth Affirmative Defense 

Plaintiffs’ claims against CBN are barred because plaintiffs’ injuries, if any, were the 

result of the intervening or superseding conduct of third parties. 
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Twenty-Fifth Affirmative Defense 

Plaintiffs’ claims against CBN are barred because plaintiffs failed to mitigate their 

damages, if any. 

Twenty-Sixth Affirmative Defense 

Plaintiffs’ claims against CBN are barred because plaintiffs’ damages, if any, are remote, 

uncertain, speculative and without basis in law or in fact. 

Twenty-Seventh Affirmative Defense 

CBN is entitled to an offset of any and all recoveries by plaintiffs, including, but not 

limited to, the following: (i) all proceeds plaintiffs have received or will receive in settlement of 

all or some of their claims; (ii) any payments that plaintiffs have recovered or will recover from 

others; (iii) any payments that plaintiffs have recovered or will recover from insurance; (iv) any 

payments that plaintiffs have recovered or will recover in any bankruptcy, liquidation or other 

legal proceeding in the United States or any other jurisdiction; and (v) any redemptions received 

from the Funds. 

Twenty-Eighth Affirmative Defense 

Any damages recoverable from CBN by the plaintiffs are limited to the percentage of 

fault attributable to CBN. CBN cannot be held liable for damages corresponding to the 

percentages of fault due to the negligence and/or wrongdoing of others, including: (i) Bernard 

Madoff, Bernard L. Madoff Investment Securities, LLC, and/or their agents and employees; (ii) 

the other defendants identified in the SCAC, namely, Fairfield Greenwich Group, Fairfield 

Greenwich Limited, Fairfield Greenwich (Bermuda) Ltd., Fairfield Greenwich Advisors LLC, 

Fairfield Risk Services Ltd., Fairfield Heathcliff Capital LLC, Lion Fairfield Capital 

Management Ltd., Walter M. Noel, Jr., Jeffrey H. Tucker, Andres Piedrahita, Amit Vijayvergiya, 
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Daniel E. Lipton, Mark McKeefry, Richard Landsberger, Maria Teresa Pulido Mendoza, David 

Horn, Andrew Smith, Charles Murphy, Yanko Della Schiava, Philip Toub, Lourdes Barreneche, 

Cornelis Boele, Vianney d’Hendecourt, Jacqueline Harary, Santiago Reyes, Julia Luongo, 

Harold Greisman, Corina Noel Piedrahita, Robert Blum, Gregory Bowes, 

PricewaterhouseCoopers International Limited, PricewaterhouseCoopers LLP, 

PricewaterhouseCoopers Accountants Netherlands N.V., and GlobeOp Financial Services, LLC; 

and (iii) any other non-parties who may be identified through discovery in this matter. 

Twenty-Ninth Affirmative Defense 

Pursuant to New York General Obligations Law § 15-108, in the event a release or 

covenant not to sue or not to enforce a judgment is given by plaintiffs to any other person liable 

or claimed to be liable in tort for the same injury that is the subject of the SCAC, then plaintiffs’ 

claims against CBN should be reduced by the amount stipulated by the release or the covenant, 

or in the amount of the consideration paid for it, or the amount of the released tortfeasor’s 

equitable share of the damages under Article 14 of the civil practice law and rules, whichever is 

greatest.  

Thirtieth Affirmative Defense 

Plaintiffs’ claims that derive from the obligations set forth in the Administration 

Agreements with Fairfield Sentry and Fairfield Sigma are barred under the law of the British 

Virgin Islands, which governs those claims. 

Thirty-First Affirmative Defense 

Plaintiffs’ claims that derive from the obligations set forth in the Custodian Agreements 

are barred under the law of The Netherlands, which governs those claims. 
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Thirty-Second Affirmative Defense 

Plaintiffs’ claims against CBN are barred because plaintiffs are not third party 

beneficiaries of the Administration Agreements, which do not establish rights enforceable by the 

shareholders of the Funds. 

Thirty-Third Affirmative Defense 

Plaintiffs’ claims against CBN are barred by operation of the doctrine of in pari delicto. 

Thirty-Fourth Affirmative Defense 

 Plaintiffs’ claims against CBN are barred because plaintiffs cannot establish loss 

causation. 
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Dated: October 1, 2010 

       

Respectfully submitted, 

 

 /s/ Lewis N. Brown     

Lewis N. Brown  

Dyanne E. Feinberg 

Terence M. Mullen 

Amanda M. McGovern 

Elizabeth A. Izquierdo 

BROWN AND HELLER, P.A. 

One Biscayne Tower, 15th Floor 

2 South Biscayne Blvd. 

Miami, FL 33131 

T:  305.358.3580 

F:  305.374.1756 

lbrown@bhlawpa.com 

amcgovern@bhlawpa.com 

 

Eliot Lauer (EL 5590) 

      Michael Moscato (MM 6321) 

      CURTIS, MALLET-PREVOST, COLT & MOSLE, LLP 

      101 Park Avenue 

      New York, NY 10178 

      T:  212.696.6000 

      F:  212.697.1559 

elauer@curtis.com 

      mmoscato@curtis.com 

             

Attorneys for Defendant Citco Bank Nederland 

N.V. Dublin Branch 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

 

 

PASHA S. ANWAR, et al., 

Plaintiffs,  

                 v. 

FAIRFIELD GREENWICH LIMITED, et al., 

Defendants. 

This Document Relates To:  All Actions 

 

 

 

 

 

   Master File No. 09-cv-118 (VM) 

 

 

 

 

PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION 

 

Plaintiffs AXA Private Management, Pacific West Health Medical Center Employees 

Retirement Trust, Harel Insurance Company Ltd., Martin and Shirley Bach Family Trust, Natalia 

Hatgis, Securities & Investment Company Bahrain, Dawson Bypass Trust, and St. Stephen’s 

School (collectively, “Class Representatives”) respectfully move the Court for an order pursuant 

to Rules 23(a) and 23(b)(3) of the Federal Rules of Civil Procedure appointing them class 

representatives and certifying this action as a class action on behalf of a class (the “Class”) 

consisting of all shareholders/limited partners in Fairfield Sentry Limited, Fairfield Sigma 

Limited, Greenwich Sentry, L.P. and Greenwich Sentry Partners, L.P. (the “Funds”) as of 

December 10, 2008 who suffered a net loss of principal invested in the Funds.  Plaintiffs submit  

the accompanying memorandum in support of this motion. 
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Dated:  March 1, 2011 

Respectfully submitted, 

 

 

 

By: /s/ David A. Barrett  

David Boies 

BOIES, SCHILLER & FLEXNER LLP 

333 Main Street  

Armonk, NY  10504  

(914) 749-8200 

 

 David A. Barrett  

Howard L. Vickery 

BOIES, SCHILLER & FLEXNER LLP 

575 Lexington Avenue  

New York, NY  10022 

(212) 446-2300 

 

Stuart H. Singer  

 Carlos M. Sires 

 Sashi Bach Boruchow 

 BOIES, SCHILLER & FLEXNER LLP 

 401 East Las Olas Boulevard, #1200 

 Ft. Lauderdale, Florida 33301 

 (954) 356-0011 

  

       Robert C. Finkel 

       Carl L. Stine 

       James A. Harrod 

       E. Elizabeth Robinson 

       WOLF POPPER LLP 

       845 Third Avenue 

       New York, NY  10022 

       (212) 759-4600 

 

 Christopher Lovell 

 Victor E. Stewart 

 LOVELL STEWART HALEBIAN LLP 

 61 Broadway, Suite 501 

 New York, NY  10006 

       (212) 608-1900 

        

Interim Co-Lead Counsel for Plaintiffs and 

Counsel for PSLRA Plaintiffs 
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/s/ David A. Barrett    
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  1   UNITED STATES DISTRICT COURT 

  1   SOUTHERN DISTRICT OF NEW YORK 

  2   ------------------------------x 

  2 

  3   SECURITIES INVESTOR PROTECTION 

  3   CORPORATION, 

  4 

  4                  Plaintiff, 

  5 

  5              v.                           12 MC 115 JSR 

  6 

  6   BERNARD L. MADOFF, 

  7 

  7                  Defendant. 

  8 

  8   ------------------------------x 

  9 

 10 

 11 

 12                                           October 15, 2012 

 12                                           4:25 p.m. 

 13 

 14 

 15 

 16   Before: 

 16 

 17                         HON. JED S. RAKOFF, 

 17 

 18                                           District Judge 

 18 

 19 

 20 

 20 

 21 

 22 

 23 

 24 

 25 
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      CAFJSEC1                 Motions 

  1            (In open court) 

  2            (Case called) 

  3            THE COURT:  All right.  I don't think it would be 

  4   fruitful to have argument on the standing issue except on the 

  5   assignee issue. 

  6            I also think that in arguing the SLUSA issue, it 

  7   should be argued in terms of on the assumption, the 

  8   hypothetical assumption that the only standing will be assignee 

  9   standing, and on the insider exception you're free to argue 

 10   anything. 

 11            Let me hear first from whoever is going to start on 

 12   the defense side. 

 13            MR. CUNHA:  Your Honor, I would like to make a couple 

 14   of preliminary remarks and dive into the issues your Honor 

 15   wants to hear argument on. 

 16            I think it is important, standing at 30,000 feet 

 17   looking at what the trustee is trying to do here with respect 

 18   to prosecution of common law claims is to see, if, in fact, the 

 19   trustee is putting himself into competition with the investors 

 20   rather than carrying out what is the purpose of SIPA, which is 

 21   to protect.  There is nothing about the structure or language 

 22   of SIPA, nothing about underlying legislative history of SIPA 

 23   which suggests or implies in any way that the trustee should be 

 24   putting himself into competition with or working at 

 25   cross-purposes with investors and with the customers.  In fact, 
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  1   by trying to prosecute common law claims, either his own common 

  2   law claims or common law claims taken by assignment, that is 

  3   precisely what the trustee is doing. 

  4            I think it is most obvious, of course, in the case of 

  5   claims, common law claims that the trustee develops on his own. 

  6   There, in fact, he is in direct and raw competition with the 

  7   underlying customers who have brought the same claims against 

  8   the same defendants, seeking the same recoveries and, in fact, 

  9   seeking recovery from the same pool of limited assets. 

 10            So, for example, if you look at the Enmar case, 

 11   pending in the Southern District of New York before Judge 

 12   Marrero, a class action brought by the investors in various 

 13   Fairfield funds, they have brought the exact same common law 

 14   claims against the same defendants that the trustee has 

 15   brought.  In fact, if the trustee is allowed to pursue those 

 16   claims, what we have is a rather unseemly race to the 

 17   courthouse and race to a judgment to try to collect from these 

 18   defendants who have very limited resources, particularly the 

 19   individual defendants. 

 20            THE COURT:  I am not sure how that cuts.  Supposing 

 21   there is some claim that the trustee is bringing that the 

 22   investors didn't bring, does that mean that we should allow 

 23   that just because the investors didn't bring it?  And should 

 24   disallow it because the investor did bring it? 

 25            MR. CUNHA:  No, I don't think so, your Honor. 
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  1            THE COURT:  So I think it is irrelevant. 

  2            MR. CUNHA:  Well, it is not irrelevant here because I 

  3   do think we have to focus on the specific pleadings here and 

  4   what is at issue before your Honor. 

  5            Here we don't have claims that are different.  In 

  6   fact, the common law claims overlap.  So while it may be an 

  7   issue in another case, it is not an issue here on this motion 

  8   to dismiss which, of course, my clients are intensely 

  9   interested in. 

 10            I do think, though, that even if the claims are 

 11   somewhat different, there will still be competition for the 

 12   same pool of assets.  Perhaps they will be competing based on a 

 13   different legal theory, but here there is absolutely no doubt 

 14   the pool of assets which are being sought are far less than the 

 15   dollar amount of the claims that are brought, and the kind of 

 16   damages that are sought are the same and will be the same. 

 17   Here it is for fees and for losses on the underlying 

 18   investment. 

 19            That is always going to be the same, and there is no 

 20   doubt that there will be a competition for limited resources on 

 21   the part of the defendants.  So that's number one, your Honor. 

 22   It would seem to be absolutely at cross-purposes if not 

 23   completely contrary to the purpose of SIPA of trying to protect 

 24   investors and making investors a favored class of claimants in 

 25   the liquidation proceeding. 
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  1            With respect to the assigned claims, the trustee is in 

  2   competition on the assigned claims as well in a couple of ways. 

  3   Notwithstanding that the underlying customers did assign those 

  4   claims; and, therefore, could be said in some sense to have 

  5   consented to it, by allowing the assignments to go forward, we 

  6   give the trustee, we would give the trustee an incentive to, in 

  7   fact, squeeze the underlying customers in order to extract 

  8   these assignments from them. 

  9            In fact, we have seen that occur here.  There are 

 10   three particular assignments involving Sentry funds, Fairfield 

 11   Sentry, Greenwich Sentry and Greenwich Sentry Partners, where 

 12   in the same settlement agreement in which the trustee obtained 

 13   assignment of the claims of those funds against their managers, 

 14   the trustee also forced in those negotiations those funds to 

 15   take a very severe haircut on the amount of their claims. 

 16            So the Sentry Fund was -- 

 17            THE COURT:  You say forced?  As far as I am aware, no 

 18   one was putting a gun to anyone. 

 19            MR. CUNHA:  It is not force in the sense that there 

 20   was coercion or anything unlawful, and that is not our claim at 

 21   all.  When I say "forced," it is forced economically because 

 22   the trustee's position in those cases was we are not going to 

 23   recognize your claim at all unless you agree to the following 

 24   conditions.  Those conditions included assignment of the common 

 25   law claims by those customers and included those customers 
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  1   agreeing to take again a very severe haircut on the amount of 

  2   their claim. 

  3            Again there is something unseemly about this and 

  4   something contrary to the purpose of the statute and language 

  5   of the statute and its legislative history where we have the 

  6   trustee engaging in strong-arm tactics effectively in 

  7   negotiations, tough positions with its customers.  That is not 

  8   what -- 

  9            THE COURT:  Is any of that before me? 

 10            Do I have to hold a hearing, evidentiary hearing to 

 11   determine whether there were, "strong-arm tactics" here? 

 12            MR. CUNHA:  No, I don't think you do.  I think you 

 13   need only look at the terms of the settlements which are on 

 14   file in those proceedings.  There are a matter on public 

 15   record. 

 16            We can strip it of the pejorative language.  I don't 

 17   think we need to characterize it that way for your Honor to 

 18   rule.  The point is this:  The terms themselves show that what 

 19   the trustee was prepared to do in this case is to allow claims 

 20   on a very diminished basis along with the entire package of the 

 21   deal which included assignment by those customers of their 

 22   claims to the trustee. 

 23            Again there is nothing in the language of SIPA which 

 24   would encourage any reader to think that the purpose of this 

 25   statute is to allow and encourage the trustee to enter into 
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  1   these hard-fought, hard bargained, difficult negotiations with 

  2   the customers. 

  3            THE COURT:  I guess I am still missing your legal 

  4   argument.  You're not claiming that these assignments were 

  5   invalid as a matter of law, are you? 

  6            MR. CUNHA:  Well, I am, actually, and I will get to 

  7   that, your Honor. 

  8            THE COURT:  All right.  But not at least on the 

  9   grounds that you've just told me? 

 10            MR. CUNHA:  No. 

 11            THE COURT:  So if it is a valid assignment, to the 

 12   extent he is not precluded by other statutes or whatever, he 

 13   can exercise the rights given him by assignment, yes? 

 14            MR. CUNHA:  Correct.  My remarks so far were just a 

 15   preface towards looking at the language of the statute and how 

 16   we ought to read the language of the statute. 

 17            The language of the statute, of course, gives the 

 18   trustee certain powers.  The powers are limited by the language 

 19   of the SIPA statute, and the statute with respect to the 

 20   assignment that is in the statute has been uniformly 

 21   interpreted by the courts by allowing the trustee to take 

 22   assignments from customers only with respect to those 

 23   customers' net equity claims as against the estate.  That makes 

 24   sense because the section of the statute in which we find it is 

 25   the section that has to do with payments by SIPA to the 
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  1   customers. 

  2            So it makes sense in the statutory scheme that SIPA 

  3   would be providing advances to these customers and then SIPA 

  4   would have the ability to require those customers, to the 

  5   extent of those advances, to assign back their right of 

  6   recovery from the estate in that amount on their net equity 

  7   claim.  That is what the statute says, that is what the 

  8   structure suggested, that is what the placement of the language 

  9   in the statute suggests and that is how the language has been 

 10   uniformly held by the courts to mean. 

 11            Addressing your Honor's earlier question, yes, the 

 12   statute does not allow the kinds of assignments that the 

 13   trustee is trying to pursue here.  My earlier remarks were to 

 14   claim why there is a reasonable rationale why Congress would 

 15   not go there.  Now, your Honor doesn't have to endorse that 

 16   reasoning.  Your Honor can rest on the language of the statute. 

 17   In fact, that is what the courts have done up to this point. 

 18            SIPA provides circumscribed powers to the trustee. 

 19   One of them is this narrow power of assignment.  If Congress 

 20   wanted to give the trustee a more broad power of assignment, 

 21   Congress knew how to do that, but it did not do it.  We must 

 22   presume and assume Congress knew what it was doing when it 

 23   assigned the trustee limited powers. 

 24            THE COURT:  All right. 

 25            MR. CUNHA:  Another issue here, your Honor, which is 
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  1   not in the briefs, but arises from the discussion in the briefs 

  2   is that the in pari delicto/Wagoner rule comes into effect with 

  3   respect to the assigned claims here as well, because the 

  4   trustee, if it seeks to prosecute the assigned claims at issue 

  5   here, the ones assigned by the funds, stands in the shoes of 

  6   the funds. 

  7            Yet the trustee in his own briefing as against those 

  8   funds, the trustee has sued those funds.  He has sued Greenwich 

  9   Sentry Partners, he sued the other Sentry Fund, and he has 

 10   indicated in Paragraph 338 of his amended complaint that the 

 11   feeder funds worked with and were complicit with the other 

 12   defendants and pursuing and in furthering the fraudulent 

 13   scheme. 

 14            He has alleged the funds themselves were defrauding 

 15   Sentry Partners, working hand-in-hand with other defendants and 

 16   participating in the fraud; and, accordingly, Wagoner in pari 

 17   delicto are directly implicated there as well.  Even were the 

 18   court to find that there was statutory authority for the 

 19   trustee to pursue assigned claims, which we believe the court 

 20   should not find and which no court has ever found, but even if 

 21   the court were to find that, in this instance by the trustee's 

 22   own pleadings, those claims are going to be barred by Wagoner 

 23   and you in pari delicto not because the trustee himself is in 

 24   pari delicto, but because the funds are in pari delicto under 

 25   the trustee's pleading, and he stands in the shoes of the funds 
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  1   with respect to the claims that they have assigned to him. 

  2            Your Honor, there are a couple of other issues that 

  3   come into play here.  Judge McMahon, in her JPM decision on the 

  4   justiciability issue, there are justiciability issues with 

  5   respect to the trustee trying to pursue these assigned claims 

  6   which are common law claims on behalf of the funds or their 

  7   underlying investors.  There are reliance issues.  There are 

  8   causation issues much better pursued by the persons who 

  9   actually suffered the losses and who have knowledge of the 

 10   underlying facts and ability to get at those facts than to 

 11   allow a SIPA trustee who is a stranger to these facts because 

 12   after all, the claims are the claims of the underlying 

 13   customers, and they arise out of facts and circumstances that 

 14   existed before the trustee came into existence. 

 15            There is also the issue which your Honor has alluded 

 16   to which we believe is correct, that allowing to pursue 

 17   assigned claims would also interfere with SIPA's preference 

 18   claim.  These claims would allow recovery on common law claims 

 19   and effectively payment on common law claims prior to payment 

 20   of the entire amount of the net equity claims, and again that's 

 21   contrary to the preference scheme and timing scheme set forth 

 22   on the face of the statute. 

 23            Your Honor, in sum, for all these reasons, both 

 24   because of the language of the statute, that which language has 

 25   been uniformly interpreted by the courts in accordance with 
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  1   defendant's position, the underlying purpose of SIPA and the 

  2   other arguments we pointed out, your Honor, we believe the 

  3   court was quite right and that every court to consider the 

  4   issue is quite right.  The trustee simply does not have 

  5   authority to take or prosecute common law claims by way of 

  6   assignment from customers. 

  7            THE COURT:  All right.  Let me, before we go to other 

  8   issues, let me hear from the trustee on the issue of -- I 

  9   should mention to everyone at 5:00 o'clock I have to take a 

 10   conference call with a judge from Texas.  I don't think that 

 11   will take more than two or three minutes. 

 12            MR. LONG:  I hope to be quick, your Honor. 

 13            Your Honor, again I am Thomas Long on behalf of the 

 14   trustee, and I'll address the arguments that were made by the 

 15   defendants. 

 16            Let's begin by what are the powers of the SIPA 

 17   trustee.  They make great deal out of the fact there is a 

 18   specific provision included in the SIPA statute under 78fff2-B, 

 19   which permits the trustee in the claims process to ask a 

 20   claimant as they're being paid in full to assign their net 

 21   equity claims to the trustee. 

 22            There is no question about it, that is an express 

 23   power given to the trustee.  It was not a limitation of power 

 24   regarding assignments.  In fact, 78fff-1 gives the trustee all 

 25   the powers of a Chapter 11 trustee, and those powers include 
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  1   under 541 (a)(7) the ability to take assignments and use 

  2   assignments properly. 

  3            I'd like to point out -- 

  4            THE COURT:  What about the issue that was raised, and 

  5   your adversary notes that it was raised for the first time here 

  6   today, so that if he makes use of these assignments at least in 

  7   certain other circumstances, he will be barred by pari delicto. 

  8            MR. LONG:  I am more than willing to address that, 

  9   your Honor, because I think that misstates exactly how these 

 10   funds operated and who we are pursuing in this particular 

 11   instance. 

 12            What we are dealing with, for example, let's turn 

 13   first to the Fairfield funds.  The Fairfield funds were 

 14   operated out of the British Virgin Islands.  There was nothing 

 15   there, your Honor.  It was a mail drop.  That's it.  Everything 

 16   was contracted out to one of the other Fairfield entities for 

 17   management purposes called Fairfield Greenwich Bermuda, which 

 18   in turn through a series of I sometimes refer to it as a 

 19   labyrinth of partnerships back to people who had offices here 

 20   in New York City.  They're the people that we have alleged to 

 21   be the wrongdoers. 

 22            They had contractual duties, not negligent duties, but 

 23   contractual duties to the fund to perform in certain ways. 

 24   Those rights have been assigned to the trustee.  We don't 

 25   believe in that instance that Wagoner would apply and cut off 

                     SOUTHERN DISTRICT REPORTERS, P.C. 

                              (212) 805-0300 

12-02047-brl    Doc 4-32    Filed 11/29/12    Entered 11/29/12 20:48:34     Exhibit 32
 Unofficial Transcript    Pg 13 of 38

Case 1:12-cv-09408-VM   Document 40-21    Filed 02/19/13   Page 16 of 39



                                                                 13 

      CAFJSEC1                 Motions 

  1   the claims of the fund.  The fund would have been able to 

  2   assert those claims.  As noted, the trustee stands in the shoes 

  3   of the fund, so that's the difference there, your Honor. 

  4            THE COURT:  All right. 

  5            MR. LONG:  I would like point out in Greenwich Sentry, 

  6   I think there is Greenwich Sentry and Greenwich Sentry 

  7   Partners, both were Delaware limited partnerships where again 

  8   Fairfield Greenwich Bermuda was the general partner, all 

  9   investors were limited partners.  The trustee's claims were 

 10   assigned by both funds that were at the time in Chapter 11 

 11   proceedings as debtors in possession before Judge Lifland. 

 12            What I find interesting is, your Honor, the very 

 13   defendants that are here raising these arguments were the ones 

 14   who negotiated that settlement and now are trying to claim that 

 15   we shouldn't be allowed to use the assignment. 

 16            To give you an idea of the details of those 

 17   negotiations, one of the things that they argued for and 

 18   bargained for and received, they had certain claims against the 

 19   fund for setoff, for indemnification, for certain payments that 

 20   way.  The trustee expressly agreed that in the process of 

 21   litigation, they could still assert those as against the 

 22   assigned claims. 

 23            This certainly wasn't a situation where anybody had a 

 24   gun to their head when we negotiated these agreements.  In 

 25   fact, if you take their arguments to the extreme, what we are 

                     SOUTHERN DISTRICT REPORTERS, P.C. 

                              (212) 805-0300 

12-02047-brl    Doc 4-32    Filed 11/29/12    Entered 11/29/12 20:48:34     Exhibit 32
 Unofficial Transcript    Pg 14 of 38

Case 1:12-cv-09408-VM   Document 40-21    Filed 02/19/13   Page 17 of 39



                                                                 14 

      CAFJSEC1                 Motions 

  1   really talking about is the fact that these funds had certain 

  2   assets.  This was the way they could pay the claims the trustee 

  3   had against them. 

  4            For example, if you look at some of the other feeder 

  5   funds, we didn't put guns to anybody's heads.  A number of them 

  6   paid the trustee's claims.  They not only got their claims 

  7   allowed in full, they were even given in the situation where 

  8   there was a preference a spring-in claim.  They received their 

  9   full claim.  They weren't discounted down. 

 10            You can look at the Tremont case.  They paid a billion 

 11   dollars.  That case is unfortunately still on appeal by one 

 12   little objector, but they're going to have a claim for over $2 

 13   billion when it is all said and done. 

 14            In this particular instance, they didn't have the 

 15   ability to pay the claims with cash, so they looked to others' 

 16   assets.  Your Honor, this court in the Katz case dealt with the 

 17   settlement that was negotiated where some of the defendants in 

 18   the Katz case, what they did is they assigned not their net 

 19   equity claims to the trustee, but they took certain monies that 

 20   were due to them and assigned them back to the trustee.  It was 

 21   an asset that they had available to them to effectively pay the 

 22   claims. 

 23            The other thing that I find so interest today in these 

 24   arguments, and I just wish everybody would try to take the 

 25   position and stick by it, because the Amfar case was the case 
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  1   brought up, in Amfar, in response to a proposed class action of 

  2   the investors in Fairfield Sentry, Greenwich Sentry and 

  3   Greenwich Sentry Partners, the defendants argued you don't own 

  4   those claims, those are owned by the fund.  You're really 

  5   trying to do something that should have been a derivative 

  6   action that should have been filed by the fund.  Yet here it 

  7   seems to be oh, no, those with are the claims owned by the 

  8   individual investors. 

  9            Your Honor, we believe based upon the clear law there 

 10   is no limitation on the part of the trustee in terms of the 

 11   SIPA proceeding.  That certain provision within SIPA is 

 12   something that would be necessary to deal with certain 

 13   procedures that go on itself.  In a normal bankruptcy, a 

 14   Chapter 11 trustee wouldn't need those powers. 

 15            Instead of being an exclusionary power, this was an 

 16   additional power that was given to a SIPA trustee in addition 

 17   to the powers that are given to them under the normal trustee's 

 18   powers in Chapter 11 proceeding. 

 19            Your Honor, the other thing they say is all the cases 

 20   have always ruled this way.  The fact of the matter is, your 

 21   Honor, the other cases that they cited in their brief were 

 22   dealing with the type of claims that if you can bear with me, 

 23   my way of describing it is under 78fff2-B as sort of claims 

 24   assignments, they were dealt with a claims process versus a 

 25   settlement assignment, somebody who was using their assets. 
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  1            The other cases other than the Michigan case all dealt 

  2   with were the 78fff2-B type of assignments.  This Court has 

  3   already ruled whether or not they're allowed to do that.  We 

  4   respectfully disagree.  We preserved our claims, and the Second 

  5   Circuit, your Honor, has now said set argument on that for 

  6   November 21.  We will all hear what they have to say here 

  7   shortly. 

  8            THE COURT:  No, no, no.  They'll hear what you have to 

  9   say. 

 10            MR. LONG:  I think that's right. 

 11            THE COURT:  I notice there was a sort of suggestion 

 12   from both sides that I await the Second Circuit's decision.  If 

 13   I had confidence that their decision would be forthcoming soon, 

 14   that would make perfect sense, but having had the great 

 15   privilege of having sat by designation on the Second Circuit, I 

 16   am inclined to replace that hope with the voice of experience, 

 17   so it might be years before you would get a decision from the 

 18   Second Circuit.  So I think I will move ahead irrespective of 

 19   that.  If they come down with a decision, great; if they don't, 

 20   that's their business. 

 21            MR. LONG:  I was only trying to give that for 

 22   informational purposes.  This is something you wouldn't know 

 23   about personally.  My wife, who is an appellate judge in Ohio, 

 24   has said you might be having an argument then, but that doesn't 

 25   mean you get a decision that day. 
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  1            THE COURT:  I don't mean in any way to impugn the 

  2   Second Circuit.  I wouldn't dare do that because they wouldn't 

  3   invite me back again. 

  4            Anyway, go ahead. 

  5            MR. LONG:  I'll wrap up. 

  6            On the Michigan case what I find interesting about 

  7   that, Judge Pollack was dealing with a very different 

  8   assignment involved there.  It wasn't a customer that was 

  9   involved.  It is hard to understand by reading the court record 

 10   what was involved there.  It appeared to be almost a situation 

 11   where some person didn't have any claims, and they assigned 

 12   them to the trustee as a way they could get paid and maybe the 

 13   trustee would get money. 

 14            However, in that case what Judge Pollack said is under 

 15   78fff2-B, you can't do that, that is not what that is all 

 16   about.  On the other hand, there was no discussion under 541 

 17   (a)(7), and I think if you look historically at the court's 

 18   decisions, this Court's decisions and the Second Circuit's 

 19   decisions as set out in the CBI case, there is a history 

 20   regarding assigned claims to trustees. 

 21            For the longest time under New York State Law, it had 

 22   been held by the Barnes decision, which I believe was a 1925 

 23   case, that such assignments could not have taken place.  That 

 24   was based upon the old bankruptcy code.  When the modern 

 25   bankruptcy code was passed, clearly it was interpreted that 
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  1   assignments were possible.  As a result, a lot of people did 

  2   not push that issue.  More recently Judge Scheindlin had a case 

  3   in the Merrill Lynch Love funding case where these issues came 

  4   up as well, an issue whether this would violate the law of New 

  5   York Chambertree. 

  6            She dismissed the case.  It went up to the Second 

  7   Circuit.  They certified the question as well to the New York 

  8   Court of Appeals, who held they did not violate Chambertree and 

  9   it is time for the courts to no longer look at Barnes, it is no 

 10   longer good law even if we don't technically overrule it.  They 

 11   said in the Semitech case it shouldn't be pursued. 

 12            As a result, if you look at the history of the type of 

 13   what I referred to for shorthand the settlement assignments, 

 14   clearly they're valid.  The trustee has standing to assert 

 15   them.  These were assets given to the trustee as a means to pay 

 16   what people believed monies were owed to them. 

 17            I think it is interesting that Judge Lifland, when he 

 18   had the 9019 hearings in both these cases and especially with 

 19   the Fairfield Funds, because of their liquidation in the PBI, 

 20   there had to be a hearing there as well.  Both judges 

 21   recognized it was a hard-fought, bargained-settlement 

 22   negotiations that resulted in the ultimate settlement. 

 23            THE COURT:  I will hear from the defendant in 

 24   response, but I need to take that, and hear from SIPIC, too, 

 25   but I need to take this five minute call and I am sure it won't 
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  1   last longer than five minutes. 

  2            (Recess) 

  3 

  4 

  5 

  6 

  7 

  8 

  9 

 10 
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  1            THE COURT:  Let me hear from SIPC I guess is where we 

  2   were up to. 

  3            MR. LaROSA:  First, in response to some of the remarks 

  4   made by defendants' counsel, we think it would be wrong to 

  5   extrapolate from the circumstances of this case all SIPA 

  6   litigation.  We point out there are many, many instances where 

  7   the trustee is effectively the only party with the financial 

  8   resources sufficient to bring claims like the ones that have 

  9   been brought here.  Of course, the trustee is backed by SIPA 

 10   funds, which makes complex litigation possible for the trustee 

 11   where it would not be for many private plaintiffs. 

 12            It is also important that the trustee have the power 

 13   to take assignments for claims against third parties because 

 14   recoveries when the trustees recovers are shared by all 

 15   recoveries, which often is not the case.  That is absolutely 

 16   consistent with, in furtherance of, the purposes of the 

 17   statute. 

 18            THE COURT:  I take it that is what you would have said 

 19   about the argument that you were in competition.  The trustee 

 20   is trying to work out a resolution that is fair to all 

 21   customers under a method that's been approved by the Second 

 22   Circuit.  Therefore, the specific needs of any given customer 

 23   are neither here nor there because they have a more specific 

 24   focus than the trustee does. 

 25            MR. LaROSA:  That's correct, your Honor.  The only 
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  1   other point I want to make is the statement that SIPA 

  2   78fff-2(b) has been uniformly held not to allow the claims 

  3   against third parties is inaccurate.  The Albert & Maguire 

  4   case, SEC v. Albert & Maguire, an older case that dealt with an 

  5   earlier version of the statute but essentially the same 

  6   language, held that that provision did allow the taking of 

  7   assignments of claims from third parties.  In fact, the court 

  8   used language that very much buttresses the argument we are 

  9   making here.  I'm quoting at 560 F.2d, the case is at 569.  The 

 10   language is at page 573. 

 11            THE COURT:  "Nothing in the statutory language 

 12   restricts the form or purpose of the assignments to use against 

 13   the debtor." 

 14            MR. LaROSA:  Yes, indeed. 

 15            THE COURT:  Dot dot dot "If the trustee recovers on 

 16   customers' claims against third parties, the single and 

 17   separate fund is augmented and additional money becomes 

 18   available to satisfy claims of all the customers."  Is that 

 19   what you had in mind? 

 20            MR. LaROSA:  You're way ahead of me, your Honor. 

 21   Thank you. 

 22            THE COURT:  Very good.  Let me hear from defense 

 23   counsel. 

 24            MR. CUNHA:  Just a few points, your Honor.  With 

 25   respect to the CBI case, of course, it's not a SIPA case, so it 
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  1   doesn't address the specific language within SIPA with respect 

  2   to seems.  It of course does not arise in a SIPA context, so 

  3   the contextual arguments with respect to SIPA do not apply in 

  4   the CBI situation. 

  5            The justiciability issues that we raise of course are 

  6   not raised there.  It's based on section 541(a)(7).  541(a)(7), 

  7   your Honor, of the code, the bankruptcy code, simply indicates 

  8   that the estate is comprised of the following property:  "Any 

  9   interest in property that the estate acquires after the 

 10   commencement of the case."  That language begs the question 

 11   which is before the Court, which is was it proper, is this 

 12   particular interest in property an interest that is proper for 

 13   the trustee to acquire at all. 

 14            Again, we don't think that CBI is on point.  It has to 

 15   do with bankruptcy, trustee powers, not with the powers 

 16   specifically of the SIPA trustee, and here we do have language 

 17   specifically on point in SIPA, which we think makes CBI 

 18   inapposite.  Of course, under general statutory construction 

 19   principles, the specific rules over the general. 

 20            THE COURT:  Thank you very much. 

 21            MR. CUNHA:  I would make one other point, your Honor, 

 22   that I think is important.  I think it is important for the 

 23   Court not to conflate the funds with the funds' underlying 

 24   investors here.  What happened here is these assignments were 

 25   made by the funds.  The funds are themselves entities.  They 
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  1   are not disregarded.  There is not an alter ego issue here or a 

  2   veil piercing issue.  We did provide those assignments to your 

  3   Honor as exhibits to our initial submission, so your Honor has 

  4   them. 

  5            The claim that the funds didn't do anything wrong, and 

  6   therefore in pari delicto should not apply.  It comes, frankly, 

  7   as a mystery to us, since trustee has sued the funds.  In his 

  8   complaints they are defendants in the complaint, and he 

  9   includes allegations specifically in their complaint that they 

 10   are participants in the underlying fraud. 

 11            Not only that, but two of the funds are partnerships. 

 12   The general partner is one of the management companies that in 

 13   fact has been sued by the trustee and against which wrongdoing 

 14   is alleged.  The other fund, the large one, the offshore fund, 

 15   Century, was run by a three-person board of directors.  One of 

 16   those directors is Walter Noel, who was one of the management 

 17   individuals, one of the principals of the management companies, 

 18   and also a target defendant in the trustee's suit. 

 19            I, frankly, just don't understand the trustee's 

 20   argument in that regard, your Honor.  By his own pleadings he 

 21   has claimed the same wrongdoing by the funds as he claims on 

 22   the part of the management defendants, and in pari delicto is 

 23   clearly going to apply to those entities.  Thank you. 

 24            THE COURT:  Thank you very much. 

 25            Let's turn to SLUSA.  Does anyone want to be heard on 
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  1   that? 

  2            MR. CUNHA:  Yes, your Honor, happy to address it. 

  3            THE COURT:  This only comes into play, of course, if 

  4   the trustee has the power to pursue creditors' claims against 

  5   third parties.  Implicit in my not hearing argument on the 

  6   nonassignment argument for that is that I haven't changed my 

  7   mind about my earlier view of that.  But I am happy to hear 

  8   whether SLUSA would come into play assuming arguendo that there 

  9   were claims that could be brought by virtue of the assignment. 

 10            MR. CUNHA:  Yes, your Honor.  I'll limit my remarks to 

 11   the assigned claims. 

 12            We think SLUSA does come into effect with respect to 

 13   the assigned claims if your Honor finds that the assignments 

 14   were valid and that the trustee is allowed to take and pursue 

 15   those assigned claims. 

 16            The statute provides that it applies to covered class 

 17   actions.  Covered class actions are defined as a single lawsuit 

 18   in which damages are sought on behalf of more than 50 persons. 

 19   It is all over the trustee's complaint in this case, your 

 20   Honor, all over his complaints I should say, that his 

 21   complaints are brought on behalf of the underlying customers. 

 22            So, by the trustee's own pleading, he has pled himself 

 23   into coverage under SLUSA.  If he seeks to prosecute those 

 24   assigned claims, he will be seeking to prosecute them on behalf 

 25   of a group of more than 50 persons, to wit, the customers of 
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  1   BLMIS. 

  2            After that point, your Honor, the other SLUSA 

  3   arguments are the same with respect to assigned claims as they 

  4   are with respect to his own claims.  I guess the trustee would 

  5   point to the entity exception and try to take refuge there.  It 

  6   doesn't apply. 

  7            First of all, all it says is that the entity gets 

  8   treated as a single person for purposes of counting under 

  9   SLUSA.  But that begs the question.  The point is that the 

 10   statute defines a covered class action to mean where damages 

 11   are sought on behalf of more than 50 persons.  Whether you 

 12   consider the trustee a single person or not a single person, 

 13   that's not where the inquiry is.  That's not where the focus 

 14   is, the focus is on whose behalf is he seeking the damages. 

 15   That is the underlying customers. 

 16            If for some reason the Court were to adopt the 

 17   trustee's thinking there, then you get to the second prong of 

 18   the counting aspect of the SLUSA statute, which is that you 

 19   count it as a single entity only if the entity is not 

 20   established for the purpose of participating in the action. 

 21            There, frankly, courts have come out different ways in 

 22   examining what's meant by the purpose.  Does it have to be the 

 23   sole purpose, does it have to be the primary purpose, or does 

 24   it have to be a purpose?  We think the courts have reasoned 

 25   through this, have reasoned better that it need only be a 
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  1   purpose, particularly in a case like this, where the trustee 

  2   has argued that it's a statutorily mandated purpose.  Clearly, 

  3   at least one purpose for which the trustee was formed was to 

  4   pursue this litigation. 

  5            THE COURT:  And SLUSA is supposed to be given a broad 

  6   construction. 

  7            MR. CUNHA:  Absolutely, your Honor.  Which takes is me 

  8   to my final point.  The trustee argues, really without giving a 

  9   reason, that for some reason he as trustee is different than, 

 10   say, a class representative of a plaintiff class seeking to 

 11   end-run the PSLRA requirements for pleading by bringing state 

 12   common law claims.  But he doesn't give any reason for that, 

 13   nor is any reason apparent why it should be different. 

 14            In fact, the trustee is trying to do the same thing as 

 15   a class plaintiff would try to do here, which is to avoid more 

 16   stringent pleading requirements which are required by the 

 17   federal securities laws where there are claims sounding in 

 18   misrepresentation than the much easier to satisfy pleading 

 19   requirements of state common law. 

 20            This situation falls well within the purpose of the 

 21   statute, which is that Congress did not want to give the 

 22   ability to plaintiffs operating as a group of more than 50, 

 23   where damages are sought by more than 50, to end run the 

 24   standards that they think ought to govern misrepresentation 

 25   type claims in a securities context. 
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  1            THE COURT:  Let me hear from the trustee. 

  2            MR. LONG:  Thank you, your Honor.  I'll be very brief. 

  3            First, when you look at which claims we're talking 

  4   about, I believe we have to only focus on the 78fff-2(b) 

  5   claims.  Claims that would have been assigned to us as part of 

  6   the settlements clearly would not be brought into the SLUSA 

  7   operation, because we are standing in the shoes of those 

  8   particular claimants asserting the claims they would have had. 

  9            Turning then to what I referred to earlier in the 

 10   argument as the claim settlements, first, their argument in the 

 11   papers was that the trustee couldn't be entitled to the entity 

 12   exception because he is a person.  I find that somewhat 

 13   ridiculous in that clearly none of this money is going to 

 14   Irving Picard.  It goes into the estate.  And that's the 

 15   purpose of it. 

 16            If you look at the legislative history of SLUSA, one 

 17   of the things that was specifically talked about in dealing 

 18   with the entity exception was they did not want to put any 

 19   bankruptcy trustee -- they didn't use the words, and I would 

 20   readily admit this, SIPA trustee -- but a bankruptcy trustee 

 21   wouldn't be forced out.  That's why they took the entity 

 22   exception. 

 23            Second, your Honor, they claim that the trustee was 

 24   organized for purposes of pursuing the litigation.  Originally, 

 25   they relied upon the RH Holdings case.  That case was reversed. 
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  1   One of the things that the case noted is that you have to look 

  2   at the primary purpose for why the entity exists. 

  3            This isn't a case where you have had several courts 

  4   hold where an entity is just formed for one single purpose and 

  5   that's to litigate claims.  Here the trustee was appointed by 

  6   Judge Stanton and was given a variety of tasks.  We have set 

  7   those out in the brief.  I don't want to take much of your 

  8   time.  They include marshaling the assets, selling the assets, 

  9   determining claims, taking the distribution of claims, 

 10   allocating the moneys, and so forth. 

 11            As a result, nowhere can it be alleged that the 

 12   primary purpose for why Mr. Picard was appointed trustee in 

 13   this case was simply to pursue common law litigation. 

 14   Certainly one of the things that he has done, in addition to a 

 15   certain and a relatively small number of common law claims, 

 16   he's pursued the avoidance and recovery claims that he is 

 17   permitted to do under the bankruptcy code. 

 18            Finally, your Honor, the fact of the matter is the 

 19   trustee is pursuing these claims to go into the fund of 

 20   customer property.  It is not being passed along directly to 

 21   the various customers.  It will go in and be allocated properly 

 22   within the SIPA proceeding.  As a result, we do not believe 

 23   SLUSA would apply in this instance. 

 24            THE COURT:  Did SIPC want to be heard? 

 25            MR. LaROSA:  No, your Honor. 
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  1            THE COURT:  Anything by way of rebuttal? 

  2            MR. CUNHA:  Very quickly, your Honor.  In the RGH 

  3   Liquidating Trust case, we would point out that there the Court 

  4   was able to reach its findings by finding that the claims at 

  5   issue were owned by the bankrupt estate and therefore was able 

  6   to limit it to the single person.  We don't have that at play 

  7   here.  We also frankly think that the dissent had by far the 

  8   better part of the argument there.  Of course, that court is 

  9   not binding on this Court.  We'll leave it at that. 

 10            THE COURT:  Let's turn finally to the insider 

 11   exception.  Let me hear from defense counsel. 

 12            MS. BIRGER:  Your Honor, it's a different question 

 13   with respect to the spouse defendants.  For the spouses this is 

 14   a plain vanilla application of in pari delicto.  Whatever the 

 15   Court may conclude about the validity of the asset need theory, 

 16   that has no application to the spouses.  There are no claims on 

 17   behalf of customers against the spouses.  There's nothing to 

 18   have been assigned.  And there is no claim that the spouses 

 19   engaged in any long doing. 

 20            The only claim against the spouses is that they 

 21   received transfers from BLMIS that they weren't entitled to. 

 22   That's the allegation.  If that claim is viable, it can only be 

 23   on behalf of BLMIS, and then it's barred by a very straight- 

 24   forward application of in pari delicto. 

 25            It is against that backdrop that the trustee has 
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  1   resorted to the insider exception and says even if this Court 

  2   says he has no standing to pursue the common law claims, he can 

  3   against the spouse defendants only because of that exception. 

  4            Your Honor, I think the scope and purpose of the 

  5   insider exception rule has been thoroughly covered in the 

  6   briefs by both sides.  It was not my intention, unless the 

  7   Court has questions, to belabor those points.  It is pretty 

  8   simple.  The insider exception is restricted to insiders.  The 

  9   spouses aren't insiders.  Ergo, no exception. 

 10            The only thing I would add to the briefs, your Honor, 

 11   is that the thrust of the trustee's argument is that this Court 

 12   should ignore settled in pari delicto law and essentially carve 

 13   out a new exception just to permit him to pursue claims against 

 14   certain transfers.  I just want to say that it is not accurate 

 15   to suggest that bringing a common law claim against the spouses 

 16   is the only potential avenue he has to pursue those funds. 

 17            The case against the spouses involved certain 

 18   transfers from BLMIS which went jointly to the husbands, to 

 19   Mark and Andrew, and the spouses.  The trustee is bringing his 

 20   claims as preferences or fraudulent transfers against the 

 21   husbands themselves.  He is trying to avoid those exact same 

 22   transfers under the bankruptcy code and under New York debtor/ 

 23   creditor law.  So, the transfers are still being challenged. 

 24            The issue under in pari delicto is whether he has 

 25   standing to pursue certain common law claims against certain 
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  1   defendants, not the sums of money.  That is an unequivocal no, 

  2   as the Court knows.  So, by saying he wants to recover money 

  3   from the spouses, he's mixing apples and oranges.  He is 

  4   basically answering the wrong question. 

  5            In addition, in pari delicto would have posed no 

  6   obstacle to the trustee bringing avoidance claims under the 

  7   bankruptcy code against the spouses.  He can't do that now, 

  8   because they are time-barred.  But that was his choice. 

  9            So, in a nutshell, he is trying to resurrect the 

 10   claims that he has against the spouses.  He is trying to ask 

 11   this Court to carve out an exception that doesn't exist.  That 

 12   is the very nature of the in pari delicto doctrine, your Honor. 

 13   It bars plaintiffs from bringing claims they want to bring. 

 14   The fact that Mr. Picard really wants to bring this one doesn't 

 15   mean he has standing to do it. 

 16            THE COURT:  Thank you very much. 

 17            Let me hear from the trustee. 

 18            MR. OPPENHEIM:  Thank you, your Honor. 

 19            This attempt to withdraw the reference as to the 

 20   applicability of the insider exception is improper because 

 21   there is no motion pending before the bankruptcy court. 

 22   Movants are not arguing that there is an issue of sufficient 

 23   complexity requiring disposition by an Article III judge. 

 24            Instead, these movants, the spouse defendants, were 

 25   happy to make these arguments to the bankruptcy court in 
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  1   opposition to the trustee's motion for leave to further amend. 

  2   Movants opposed the trustee's motion without once arguing that 

  3   this issue was beyond the bankruptcy court's jurisprudence. 

  4   Instead they waited until briefing was completed, and once they 

  5   got a ruling they didn't like, they turned to this Court for a 

  6   second bite at the apple to complain that the bankruptcy court 

  7   never should have heard that argument in the first place. 

  8            That is not a motion to withdraw the residence, it is 

  9   an appeal of a decision that these defendants don't like.  By 

 10   referencing the de novo standard of Ionosphere in their papers, 

 11   they are make their intentions obvious.  They would like your 

 12   Honor to overturn the holding of the bankruptcy court without 

 13   requiring a formal court appeal and, critically, without 

 14   allowing the trustee to set forth substantive argument in 

 15   opposition to this. 

 16            This is a bait and switch.  The trustee has argued 

 17   that these issues don't require withdrawal of the reference, 

 18   and movants have argued, just as they did to the bankruptcy 

 19   court, that the trustee's claims ought to be barred.  There is 

 20   almost no explanation of what pending issue must be heard by 

 21   this Court. 

 22            This only explanation they offer is the last line of 

 23   their reply brief where they write, "There is no motion pending 

 24   because the parties have adjourned the spouse defendants time 

 25   to move or answer the second amend complaint pending this 
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  1   Court's decision."  That is false.  There is no motion pending 

  2   before the bankruptcy court, because the bankruptcy court has 

  3   already ruled on this issue. 

  4            Movants presented their arguments, the trustee 

  5   presented his arguments, and the bankruptcy court made its 

  6   ruling.  Again, your Honor, they are not here because the 

  7   arguments weren't properly before the bankruptcy court.  They 

  8   are here because they don't like the result. 

  9            The second thing is, to turn to the substance 

 10   argument, which I think it is important we do here, these 

 11   defendants shouldn't be permitted to circumvent the insider 

 12   exception, which is exactly what happened here.  The first 

 13   thing we have to get out of the way is there are no reported 

 14   briefs cited in any of the briefs that confront this issue. 

 15            THE COURT:  It is standard for people in bankruptcy or 

 16   facing bankruptcy to try to evade various provisions of the 

 17   bankruptcy code or in this case SIPA by making transfers to 

 18   relatives, spouses, and otherwise.  That is always dealt with 

 19   as a question of fraudulent conveyance or preference or 

 20   something of that sort.  Why isn't that the remedy for you if 

 21   there is some sort of circumvention rather than saying that 

 22   this Court should carve out a special exception to the in pari 

 23   delicto doctrine? 

 24            MR. OPPENHEIM:  I would, your Honor, if there had been 

 25   transfers at issue here, but there are not.  There are no 
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  1   transfers alleged in this complaint that are at all unique to 

  2   these defendants.  The point we make is that during the 

  3   pendency of their marriages, as I think everyone's wife would 

  4   remind them, there were no transfers to Andrew; there were only 

  5   transfers to Andrew and Deborah while they were married. 

  6            In the case of transfers to these spouse defendants, 

  7   the trustee has done exactly what you suggest, which is why 

  8   these spouse defendants are also defendants in separate 

  9   proceedings initiated by the trustee to recover under the 

 10   bankruptcy code for those transfers. 

 11            But these claims arise out of the assertion of 

 12   property interest in transfers made to a husband and a wife. 

 13   It is a unity of interest which these spouse defendants are 

 14   trying to avoid.  That's why, if I may, I would take issue with 

 15   my adversary's description of this as an attempt to carve out a 

 16   new exception.  I see it as the opposite, frankly, your Honor. 

 17            In this situation there is a single transfer that was 

 18   made to a single husband and wife.  That husband and wife are 

 19   similarly tainted by the very same insider exception that we 

 20   have successfully pled before the bankruptcy court. 

 21            It is only now that the spouse defendants are saying 

 22   that they shouldn't be considered married for purposes of those 

 23   transfers that came during the pendency of their marriage 

 24   because they would like to assert a property interest in those 

 25   transfers, whether they are the result of in some cases divorce 
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  1   or death.  In neither case, however, would it be appropriate to 

  2   carve out a new way to get out from under the insider exception 

  3   because of the unity of these transfers. 

  4            Effectively, your Honor, this is very similar to what 

  5   happens in a civil or criminal forfeiture case.  This is the 

  6   last thing I'm going to touch on because it is an argument the 

  7   trustee made in its papers, and it is effectively -- that is 

  8   the third time I have used that word, I will stop -- ignored in 

  9   these defendants' papers. 

 10            You can look to the case of SEC v. Cavanagh, which is 

 11   a Second Circuit opinion about SEC forfeiture that uses some 

 12   language that I think is important here.  This is basically the 

 13   Mafia case.  The point is you can't hide transfers of money by 

 14   allowing a spouse to assert an ownership interest in them all 

 15   of a sudden.  In that case the Second Circuit held in fact that 

 16   was not a way to get around the recovery of certain assets. 

 17   That is why we think that should be the focus here. 

 18            These defendants are right, the insider exception does 

 19   focus on defendants and not transfers.  But we have argued in 

 20   response and that response has been ignored, that these are the 

 21   same transfers.  There is no other transfer to these spouse 

 22   defendants that magically transforms them into insiders.  The 

 23   trustee readily concedes that they did not work at BLMIS. 

 24   However, during their marriage those transfers were one and the 

 25   same, and that's why the insider exception should allow us to 
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  1   bring these claims here. 

  2            THE COURT:  Thank you very much. 

  3            Did SIPC want to be heard on this? 

  4            MR. LaROSA:  No, thank you, your Honor. 

  5            THE COURT:  Let me hear on rebuttal from defense 

  6   counsel. 

  7            MS. BIRGER:  Very briefly, your Honor.  First, it is a 

  8   misnomer to say that this issue has already been decided.  The 

  9   issue before Judge Lifland was whether they could amend the 

 10   complaint to add the spouses.  They tried to amend the 

 11   complaint to add fraudulent conveyance and preferential 

 12   transfer claims against the spouses as well as the common law 

 13   claim. 

 14            The decision that came down from the bankruptcy court 

 15   was:  You are barred by the statute of limitations from 

 16   bringing the bankruptcy claims, the common law claim is an 

 17   issue of first impression, there is no case law on the insider 

 18   exception, so I can't hold that it is entirely futile for you 

 19   to bring the claims, so I'll let you amend the claim to add it. 

 20            He did not rule on the motion to dismiss standard. 

 21   Upon their filing the second amend complaint, we were about to 

 22   file a motion to dismiss when this Court withdrew the reference 

 23   to consider this issue, so the parties have adjourned that 

 24   briefing pending this Court's ruling. 

 25            It is also a red herring.  You can move to withdraw 
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  1   the reference without a formal motion pending.  Indeed, we did 

  2   not wait until we got the issue from the bankruptcy court.  We 

  3   moved to withdraw the reference before this Court's April 2nd 

  4   deadline on the statute of limitations issue and this issue as 

  5   well.  It wasn't until after that that Judge Lifland's ruling 

  6   came down.  So he also the timing and the facts a bit off. 

  7            The only other thing I will say is that the trustee's 

  8   argument proved my point.  He told you that there were only one 

  9   set of transfers at issue here and they were transfers that 

 10   went simultaneously to husband and wife.  That just shows that 

 11   what he is really trying to do is to avoid the transfers. 

 12   That's not the right question here. 

 13            The question here is whether he has standing to pursue 

 14   certain defendants.  It's not the transfers that are being 

 15   sued, it's Stephanie Mack and Deborah Madoff, and he doesn't 

 16   have standing to bring common law claims against them.  They 

 17   may or may not have it against their husbands; he is contending 

 18   that he does, they are insiders.  That's not before the Court. 

 19   He could pursue the transfers had they not been time-barred, 

 20   but the fact that the transfers are simultaneous does not 

 21   create standing. 

 22            THE COURT:  Thank you very much.  I will take all of 

 23   this under advisement.  Is there anything else anyone needs to 

 24   raise this evening?  Thanks so much. 

 25            (Adjourned) 
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